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Acts or 1924, Caaprer 244 


As amended by St. 1927, c. 293 and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221 §§ 34A-34C 


MAKE A ContTINuUOUS STUDY OF THE ORGANIZATION, PROCEDURE AND 


An ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO | 
PRACTICE OF THE CourTs. 


Be it enacted, etc., as follows. 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Ju- 


dicial Council,” the following three new sections:—Section 34A. There ce 

shall be a judicial council for the continuous study of the organization, | 

rules and methods of procedure and practice of the judicial system of d 

the commonwealth, the work accomplished, and the results produced by t 

that system and its various parts. Said council shall be composed of i 
the chief justice of the supreme judicial court or some other justice or I 
former justice of that court appointed from time to time by him; the ‘ 
chief justice of the superior court or some other justice or former justice 

of that court appointed from time to time by him; the judge of the land I 

court or some other judge or former judge of that court appointed from I 
time to time by him; the chief justice of the municipal court of the city of 

Boston or some other justice or former justice of that court appointed F 
from time to time by him; one judge of a probate court in the common- 

wealth and one justice of a district court in the commonwealth and not P 

more than four members of the bar all to be appointed by the governor, V 

with the advice and consent of the executive council. The appointments l 

by the governor shall be for such periods, not exceeding four years, as he n 

shall determine. il 

Section 34B. The judicial council shall report annually on or before t] 
December first to the governor upon the work of the various branches 

of the judicial system. Said council may also from time to time submit S| 

for the consideration of the justices of the various courts such sugges- e 
tions in regard to rules of practice and procedure as it may deem advisable. 

Section 34C. No member of said council, except as hereinafter provided st 

shall receive any compensation for his services, but said council and the x 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and 
other services, travel and incidentals as the governor and council shall 

approve. The secretary of said council, whether or not a member thereof, for 

shall receive from the commonwealth a salary of thirty-five hundred an 

dollars. ~ 

dec 

MEMBERS OF THE COUNCIL ~ 

or 
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FREDERICK Lawton of Boston CHARLES THORNTON Davis of Marblehead - 

WILFRED Botster of Brookline Artuur W. Doan of Boston m6 
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NINTH REPORT 


OF THE 


Judicial Council of Massachusetts 


To His Excellency 
JosepH B. Ety, 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, chapter 244 (See 
copy printed on opposite page), ‘‘for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the commonwealth, the work accomplished and 
the results produced by that system and its various parts.’”* 

At the end of 1932 Judge Harry R. Dow of the Essex County 
Probate Court retired from the Council after four years of 
service and Judge Arthur W. Dolan of the Suffolk County Pro- 
bate Court was appointed by the Governor to represent the 
probate courts. 

In our previous reports we have made many recommendations 
as to the details of the ‘‘organization, rules, and methods of 
procedure and practice of the judicial system of the common- 
wealth’’, and, either of our own motion or in response to legis- 
lative requests we have suggested changes in those matters, 
many of which have been adopted by the legislature. In deal- 
ing with the ‘‘work accomplished and the results produced by 
that system and its various parts’’ our reports have been largely 
statistical. The language of the statute above quoted is, how- 
ever, broad enough to require us to deal with more fundamental 
matters, if in our judgment they should be dealt with. The 
statute requires us to study the ‘‘ organization 


eee eeeeee ee eeees 





*In 1925, the legislature also submitted the following request to the council. 


1925 Resolves, Chapter 27 


“*Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior Court, and, 
among other things, the advisability of increasing or of wholly removing the ad damnum 
limits of district court jurisdiction in civil cases; measures for discouraging frivolous appeals; 
measures for requiring parties to frame issues in advance of trial by greater specification in the 
declaration of what the plaintiff in good faith claims and greater specification in the answer of 
what the defendant admits or in good faith denies, with suitable penalties for frivolous or un- 
founded allegations and denials; ways and means for encouraging, so far as consistent with 
constitutional rights, trials without jury, including specifically an inquiry into the operation of 
the laws of Connecticut and Maryland relative to the waiver of jury trials in criminal cases; 
and any other ways and means that may appear feasible to said council for improving and 
modernizing court procedure and practice so that, consistently with the ends of justice, the pro- 
verbial delays of the law and attendant expense, both to litigants and the general public, may be 
minimized, (Approved April 24, 1925).” 
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of the judicial system’’, and also ‘‘the results produced by that 
system and its various parts.’’ 

The disclosures resulting from the investigation by a commis- 
sioner appointed by the Supreme Judicial Court into fraudulent 
automobile accident litigation and ‘‘jury-fixing’’ and miscon- 
duct of members of the bar in connection therewith; the con- 
tinued delay to parties seeking trial of their civil causes in the 
Superior Court; the serious criticism of the conduct of some of 
the courts; and doubt as to whether the district court system 
as a whole is working satisfactorily compel us to inquire whether 
the causes of these faults and criticisms may not lie deeper than 
any mere defect of jurisdiction, practice or procedure. 

In our first report it was said (p. 8): 

“The problem set for the Council is broad and far reaching. It must seem so 
without doubt to everyone, be he layman or lawyer. But the year’s work has 
brought home to the members of the Council the extent of the problem in a way 
which they find it hard to put into words. The problem as it exists today can- 
not be met by the study of one year or of several years. Not only that, but the 
problem must of necessity change from time to time. It was for this reason 


(without doubt) that the Council was created ‘for the continuous study’ of the 
judicial system of the commonwealth.” 


Conditions now existing, as disclosed by recent investigations, 
have brought to us an even clearer appreciation not only of the 
extent, but also of the gravity, of the problem referred to in the 
passage quoted from our first report. 

In the Declaration of Rights it is said (Art. X), 


“Each individual of the society has a right to be protected by it in the enjoy- 
ment of his life, liberty, and property, according to standing laws”; 


and in Art. XI it is said of ‘‘every subject of the Common- 
wealth’’ that he 


“ought to obtain right and justice freely, and without being obliged to pur- 
chase it; completely, and without any denial; promptly, and without delay; 
conformably to the laws”; 


and in Art. XXX, dealing with the division of the powers of 
government, it is said that the ‘‘end’’ is that ‘‘it may be a gov- 
ernment of laws and not of men.’’ 

The true meaning of the expression ‘‘government of laws 
and not of men’’ as used in Art. XXX is that the civil rights and 
liabilities of citizens, and their obligations to the state, must be 
determined by pre-existing or ‘‘standing’’ laws, and not by the 
caprice of magistrates at the time the conduct or rights and 
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duties of the citizen come before him for judgment. And it is 
equally clear, and should not require elaborate exposition, that 
laws themselves are not self-executing, and that they cannot 
affect the life of the community or be applied to the conduct of 
citizens without the help of men especially qualified for the task. 
A government of laws without the intervention of men is an 
impossibility. 

The men whose services are essential to an efficient adminis-. 
tration of the laws are, in criminal matters, the police and the 
district attorneys and, in both criminal and civil matters, jurors, 
judges and members of the bar. We lay to one side as beyond 
the scope of our present purpose the functions of the police. 


Jurors 

The opinion seems to prevail widely that any one is competent 
to serve as a juror in the settlement of other men’s disputed 
questions of fact, and in the determination of disputes of fact in 
criminal cases between the Commonwealth and citizens. We 
believe this view to be opposed to common sense, and inconsis- 
tent with an efficient administration of the law, both civil and 
criminal. Whether any particular man is qualified to settle a 
disputed question of fact depends upon his moral and mental 
characteristics, including the knowledge gained from the experi- 
ences of life. It ought not to be necessary to argue this propo- 
sition at length. Obviously no one would dispute that no man 
capable of taking a bribe to decide a disputed question of fact 
for one litigant or another, or for the defendant in a criminal 
case, ought to be permitted to sit on a jury. It seems to us 
equally clear that the limited qualifications required of a voter,* 
ought not in and of themselves to be deemed sufficient to entitle 
him to decide disputed questions of fact as a juror. When we 
consider the complicated questions of fact that may arise in civil 
cases, and the mental capacity required to understand and ap- 
ply the charge of the court in such cases, or even in less com- 
plicated cases, this proposition seems obvious. The opposite 
view that all men are born equal in the sense that they will be- 
come, at the age of twenty-one, equally competent for this difficult 
function, is simply not true. 





* The limited qualifications required of a voter are that he shall be at least twenty-one 
years of age, not a pauper or person under guardianship, not disqualified for election crimes, 
able to read the Constitution of the Commonwealth in English and write his name, and a 
resident in the Commonwealth one year and in the city or town where he claims the right to 
vote six months last preceding an election. 
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It is obvious that the method of selecting jurors prescribed 
by law has, so far as the requisite moral qualities are concerned, 
seriously failed, at least in Suffolk County. Our conclusion is 
not that the settlement of disputed questions of fact by juries 
should be abandoned. On the contrary, we think that in criminal 
cases, and in certain classes of civil cases, the right to trial by 
jury should be preserved. But it does not follow that a sup- 
posed right to trial by incompetent jurors should be preserved. 
If respect for the administration of justice in this Common- 
wealth, and particularly in eastern Massachusetts, is to be pre- 
served, something must speedily be done to improve the quality 
of jurors. We suggest that the most feasible method of doing 
this would be by putting the selection of jurors in the hands of 
a jury commissioner or commissioners, selected solely with 
reference to qualifications for this delicate task, and having no 
other duty. We are aware of the objections that may be made 
to such a measure. The most serious would be that such a com- 
missioner might be open to influences which would cause him to 
swerve from the strict path of duty. But that is a risk which the 
people of a democracy take with all their officials, elected or 
appointed, and it might be avoided to a considerable extent if 
the jury commissioner, however appointed were subject to re- 
moval. In our opinion congestion is caused, in part at least, by 
the expectation not of just verdicts, but of unjust verdicts; and 
if that expectation were removed by the elimination of unfit 
jurors many cases would not be brought. While this report was 
being printed the Special Commission on ‘‘Crime”’ issued their 
report showing that they had arrived at a similar conclusion as 
a result of their independent investigation, and recommending 
a jury commissioner for each county. 

The suggestion of a jury commissioner seems to us more 
adapted to densely populated districts than to rural communities 
where people still know each other, and it might be well to try it 
first in some part of the metropolitan area. It is not a new pro- 
posal. It is in operation in Rhode Island and elsewhere. 


THE BAR 
One other matter requires brief mention. An honest, cou- 
rageous and well trained bar is indispensable to the administra- 
tion of justice. The bar of this state, particularly in the metro- 
politan district, is over-crowded, and, in our opinion, contains a 
considerable number of persons unfit, either in point of knowl- 
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edge, character, or natural gifts, to be charged with the duties 
and entrusted with the powers traditionally appertaining to 
membership on the bar. The people of this Commonwealth have 
long since shown their determination not to regard the practice 
of medicine as a natural right of the citizen, and not to entrust 
their health and lives to the care of half-educated, incompetent, 
and ignorant practitioners. This determination has been simply 
a matter of self-preservation. The same view should prevail in 
reference to lawyers. Membership in the bar, if permitted to 
ignorant or unscrupulous men, or men lacking in firm convic- 
tions and steadiness of character, offers almost unlimited oppor- 
tunities for injuring the community. Incidentally such men 
lower the tone of the courts, and impair public confidence in the 
administration of justice. In this matter the individual has no 
rights as against the public. The interest of the public must be 
deemed paramount to all personal ambitions and pecuniary ex- 
pectations, just as it is in the case of the practice of medicine. 
It is unnecessary to discuss this point further because it is be- 
lieved that the Supreme Judicial Court has the power by rule to 
alter the requirements for admission to the bar, both in point of 
character and knowledge, and thus to bring the profession back 
to the position of dignity and public confidence which it once 
enjoyed. 


CONGESTIONSIN,THEISUPERIOR COURT 
1. Trends of Civil Litigation 

Before discussing the perennial problem of superior court con- 
gestion, we note a few facts and trends in litigation, based on 
the detailed figures shown in Appendix A, p.83. In the last year 
the Superior and Boston Municipal courts have experienced a 
rather substantial decline in civil law entries. The total entries of 
the remaining district courts have remained about the same as 
the previous year, the highest total for those courts. The de- 
cline in superior court entries has been disproportionately large 
in Suffolk county. Looking at longer term trends, we note that 
in the last twenty years the superior court law entries rose from 
12,821 in 1914 to the highest total of 39,794 in 1931, falling to 
32,123 in 1933. The civil entries in the Boston Municipal court 
rose from 15,173 in 1914 to the highest total of 39,948 in 1931, 
declining to 38,103 in 1932. Entries in the remaining district 
courts have in the last decade risen from 36,405 to 75,329. Dis- 
tribution between contract and tort litigation in the Boston 
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Municipal court shows a sustained rise of tort entries from 9% 
of all entries in 1914 to 20% in 1932, a decline in percentage of 
contract entries tried, and a corresponding rise in percentage of 
tort entries reaching the stage of trial. No annual returns 
divide the contract and tort entries in the superior court. Such 
information as we have indicates that the entries there are at 
least three-fourths tort. The remaining district courts for the 
first time divide their entries this year, showing 17,830 tort 
entries as against 39,826 contract entries and 16,130 summary 
process entries. 

We further note from the tables which follow p. 96 as touch- 
ing Superior Court congestion that Suffolk county, the point 
of worst congestion, shows from 1925 on, in relation to the 
state at large, a considerably less proportion of jury cases tried 
and, especially in the past year, a considerably larger number 
of cases tried without jury. The tables also appear to show that 
in the state at large, and particularly in Suffolk county, there is 
a tendency for the average time spent per jury trial to lengthen. 

In evaluating the figures given, two facts must be constantly 
kept in mind. The superior and district courts are equal in 
jurisdictional access for law actions. Relatively speaking there 
is little trial delay in the district courts, but great delay in the 
superior court. 


2. The Picture of Congestion in the Superior Court for the Year 
Ending June 30, 1933. 

The tabulated returns of the business of the Superior Court 
for the year ending June 30, 1933 (See Appendix A, p. 87) 
show the following facts. 

On June 30, 1933, there were pending on the civil dockets 
75,174 law cases; 10,572 equity cases and 405 cases of divorce 
and nullity of marriage. As is shown in our Eighth Report, 
page 9, these figures in the previous year were respectively, 
74,223 law cases; 10,628 equity cases and 592 cases of divorce 
and nullity. In 1933, new cases were entered as follows as com- 
pared with those in the previous year, 28,587 in place of 34,464 
law cases; 3,536 in place of 3,411 equity cases and 67 in place 
of 81 divorce and nullity cases. During the year, the number of 
eases disposed of by trial, settlement, default or otherwise 
shows 27,736 as compared with 28,525 law cases in which jury 
trial was claimed; 4,528 as compared with 5,155 jury-waived 
eases and 3,297 as compared with 3,481 equity cases and 181 
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as compared with 270 divorce and nullity cases. Of these num- 
bers, those actually tried were 2,080 as compared with 2,505 jury 
cases ; 1,319 as compared with 725 cases without jury ; 606 as com- 
pared with 605 equity cases and 63 as compared with 92 divorce 
and nullity cases. 

20,118 as compared with 19,280 civil cases were marked ‘‘in- 
active’’ and subject to dismissal under the rule, but on June 30, 
1933, the numbers ‘‘awaiting trial’’ were 57,738 cases in which 
jury trial was claimed; 8,989 jury-waived cases; 8,705 equity 
cases and 228 divorce and nullity cases. 

In the past, about 80% of the ‘‘inactive’’ cases have been 
dismissed under the rule. Assuming that 80% of 20,118 cases 
marked ‘‘inactive’’ on June 30, 1933, are to be dismissed, there 
were still more than 59,500 cases ‘‘awaiting trial’’ as compared 
with about 60,000 ‘‘awaiting trial’’ in the previous year. Of 
these 59,500, about 50,000 were jury cases. 

On the criminal side, there were 3,920 cases pending on 
June 30, 1932 as compared with 2,664 pending at the beginning 
of the previous year; 6,090 as compared with 6,519 new indict- 
ments were returned by the grand jury; 9,324 as compared with 
10,421 appealed cases; 206 as compared with 77 actions on bail 
bonds and recognizances were entered during the year ending 
June 30, 1933. 

16,486 as compared with 16,800 cases were disposed of by trial 
or otherwise, leaving 3,769 cases remaining on June 30, 1933. 
Of the cases ‘‘disposed of’’, 3,427 were actually tried as com- 
pared with 3,371 in the previous year and 2,777 were awaiting 
trial at the end of the year as compared with 3,055 at the end of 
the previous year. 

The number of new entries of law cases on the civil side of 
the court above referred to shows a drop from 34,464 to 28,587 
or about 5,877 cases. It is noticeable that this drop appears to 
have taken place almost entirely in Suffolk and Middlesex Coun- 
ties, for the number of law entries in Suffolk dropped from 
16,209 to 12,210 and those in Middlesex dropped from 5,728 to 
4,867. Essex showed a drop from 3,099 to 2,663 and in Hampden 
from 2,252 to 2,093. 

What the cause of the drop is, we do not undertake to say, 
possibly the inquiry into professional abuses directed by the 
Supreme Judicial Court resulting in a number of disbarments 
and investigation of questionable automobile cases may have 
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been a contributing cause to reduction in law entries. But what- 
ever the cause, the drop does not substantially improve the pic- 
ture of congestion on the jury dockets which has been continu- 
ous for years. 

Without going into further detailed analysis of figures such 
as we included in our last report, we repeat the following sen- 
tences from that report by way of comment. 


“The condition seems obviously unhealthy for the public and litigants gener- 
ally. What is to be done about it? 


“Considering it both from a business and from a social point of view, the 
question arises whether the public in attempting to provide theoretical oppor- 
tunities for obtaining justice is not in fact providing excessively dilatory ma- 
chinery which defeats its own purpose at an enormous expense to the public.” 


The ever-increasing overload in the trial courts keeps always 
in the foreground the question what can be done for its reduc- 
tion and the consequent greater serviceability of judicial ma- 
chinery. Before considering what steps can wisely be taken to 
remove fictitious trial issues and to clarify genuine issues, there 
should be in mind a clear picture of the types of litigation which 
predominate in the trial courts. Clearly, a method which may 
be of advantage for one type of litigation may not be suitable 
for a different type. Regulatory provisions which may well lend 
themselves to restrict or clarify the issues in a complicated com- 
mercial case may be worse than useless in a motor vehicle acci- 
dent case, with its simple issues of due care, negligence, agency 
and the like. 

The Superior Court receives annually about 30,000 law entries. 
At least three quarters of these are tort entries and of those the 
great majority are motor vehicle accident cases. The district 
courts have annual civil entries totalling about 115,000, of which 
about 40,000 come in the municipal court of the city of Boston. 
The classified entries in the Boston court appear in the table on 
page 91 of this report and those in the other district courts in 
the table facing page 70. In the Boston court the tort entries 
comprise roughly one fourth of the whole, but the tort trials 
represent about one half of all trials. The proportions are not 
greatly different in the other district courts in which, out of a 
total of 75,329 entries in the year ending October 1, 1933 there 
were 39,826 contract cases, 17,830 tort cases, and 16,130 cases of 
summary process, otherwise known as ‘‘ejectment.’’ Conges- 
tion to the point of trial delay does not exist in the district 
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courts. The Superior Court, in the counties which have the 
great bulk of litigation to carry, is nearly four years behind in 
its jury-trial work. It is, therefore, plain that unless measures 
for encouraging trials without jury and for obviating trial or the 
narrowing of trial issues, either by pre-trial discovery of facts, 
by forced admission of facts, or by judicial order limiting triable 
facts, can be made applicable to tort litigation, other remedies 
for congestion must be sought and the agitation for taking ju- 
dicial business out of the hands of the courts and the bar, will 
receive added impetus. 


3. Proposals to Transfer Motor Vehicle Cases from the Courts to 
an Administrative Commission with a Fixed Scaleof Dam- 
ages for Various Injuries. 


A proposal which is being made with increasing frequency to 
meet the ineffectiveness and the abuse of procedure in automobile 
cases is to take them all out of the courts and turn them over to an 
administrative commission with a fixed scale of damages for various 
injuries, as was done in the case of industrial accidents in Massa- 
chusetts in 1912. At the request of the legislature in our last report 
filed in December, 1932, we discussed at length the various pro- 
posals for the creation of administrative commissions for this pur- 
pose and recommended that such a course should not be adopted 
(See Eighth Report, pp. 22-35). 

When the proposal is made in general terms, it often seems simple 
and desirable from various points of view, but when we sit down 
to the difficult problem of working out in statutory form the details 
of such a plan and of visualizing its practical effect on the com- 
munity and individuals in the long run and the public expense 
involved in overhead, in methods of insurance, in the uncertainty 
of insurance rates, and many other incidental details which were 
referred to in our discussion last year, the proposal, in spite of all 
the support which it has received, does not convince us that it is 
sound. 

We do not believe that we have yet*exhausted the capacity of 
our judicial system for dealing with these problems more effectively, 
more promptly and with less expense. Until we have tried all the 
reasonable experiments of more effective action which‘ the judicial 
system offers, we do not believe in transferring judicialjbusiness to 
any more administrative tribunals. But in order to discover the 
capacity of the courts in practice, an effort must be made to adjust 
the courts and their methods of operation to the facts. 

In our eighth report, we presented a picture of the congestion in 
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the Supérior Court resulting largely from what we believe to be 
excessive claims of jury trial under the easy conditions provided 
by the statutes and constituting a standing invitation for abuse 
of the constitutional right. 


4. The Proposals for More Judges of the Superior Court. 

The most common suggestion for dealing with congestion is 
to add more judges to the court. This proposal is easy to make, 
but, as has been shown repeatedly, it has never cured conges- 
tion. The Superior Court was created in 1859 with ten judges. 
It has been gradually enlarged to thirty-two judges and yet the 
congestion has steadily increased. As we pointed out in our 
last report, if we doubled the number of judges it would take 
years to try the cases now on the dockets and in the meantime 
the new cases would be coming in at the rate of 30,000 or more 
a year. In our opinion, the proposal to increase the number of 
judges would be an expensive method of getting us nowhere, 
even if we had courthouse space in which to use them. 


5. The ‘‘A”’ Sessions and the; Use of Auditors in Tort Cases. 

In our last report (pp. 15-16) we referred to the experiment 
tried by the Superior Court, during the first nine months of 
1932, of referring motor vehicle cases to auditors. Many cases 
were thus disposed of without trial in court but the county 
budgets were not prepared for the expense of the auditors and 
the experiment was discontinued in the fall of 1932, when the 
court tried another experiment of establishing the so-called 
‘*A’’ sessions for trials without juries. A committee of the 
Worcester Bar Association has recently made a report on the 
operation of these two experiments in Worcester County, and 
committees of the bar in other counties have been considering 
them. 

Park Carpenter, Esq., of the Boston bar, has also made a care- 
ful examination of the results of the use of auditors in tort cases 
in 1932, especially in Worcester and Essex Counties, for the 
New York Commission on the Administration of Justice. We 
understand that a discussion of the practice based on Mr. Car- 
penter’s investigation will soon appear in the report of this 
New York commission. We reserve discussion of these experi- 
ments until we have had an opportunity to study their results 
from different points of view. But while one, or both, of the 
experiments may help to dispose of cases, they do not solve the 
problem because they do not reach the causes of congestion. 
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6. Measures to Encourage Trials Without Jury. 

In the resolve of 1925 quoted in the footnote at the beginning 
of this report, the legislature requested suggestions as to ‘‘ways 
and means for encouraging, so far as consistent with consti- 
tutional rights, trial without jury.’’ 

As we pointed out in our last report, referring to figures 
previously collected from all counties in the state, in about 50% 
of the jury trials no damages were recovered at all and in more 
than 50% of the cases in which the plaintiff did obtain a verdict, 
the amount of the verdict was less than $1,000 and in very 
many cases less than $500 and less than the probable cost to the 
public involved in trial of the case. 

While the right to a jury trial which is provided by the consti- 
tution should not in our opinion be changed, we see no reason 
why the public should arrange its judicial machinery in such a 
way as to encourage the excessive use and abuse of this consti- 
tutional right at the public expense. The shocking disclosures 
of the common, brazen corruption among some of the jurors 
which have startled the community emphasize the fact that while 
full opportunity for a jury trial should be provided for honest 
cases conducted honestly the public should be protected by 
reasonable precautions against the use of the jury system for 
dishonest purposes at the public expense. In our opinion, the 
present statutes invite and encourage not only the excessive, but 
the dishonest, use of the constitutional right to jury trial, par- 
ticularly in connection with automobile claims on which suit is 
brought under our compulsory motor vehicle insurance law. 


Entry Fee and Jury Fee 
For these reasons, we recommend, 


A. An increase of the entry fee in the Superior Court with 
authority in the court to waive the higher fee for cause shown 
as stated below. 

B. A jury fee (Messrs. Mansfield and Thompson dissent from 
this recommendation as they did last year). The majority of 
the council in favor of a jury fee do not believe that it will ob- 
struct the right to jury trial in any honest case in which a jury 
trial is really desired. As suggested in our report last year, if a 
jury fee is imposed provision should be made similar to that 
which now appears in G. L. Ch. 231, Sec. 107, relative to the 
requirement of a removal bond, that ‘‘the court may in any 
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ease, for cause shown after notice to adverse parties, per- 
mit a jury trial without payment of a jury fee.’’ This will 
enable the court in proper cases to prevent a hardship in cases 
of poor persons who cannot pay the fee. The majority of the 
council believes that the public needs protection against what 
might be described, in the light of recent disclosures, as the jury 
trial ‘‘racket.’’ 


More Prompt and Less Expensive Administration of the 
Motor Vehicle Insurance Law 


C. For the same reasons, in addition to those which were ex- 
plained at length in our last report (pp. 19 to 21), we recom- 
mend that the legislature require an injured person, who wishes 
to claim the benefit of the compulsory motor vehicle insurance 
earried by the owner of an automobile, to submit his claim to the 
courts by the procedure that is less expensive to the public. 
Therefore, he should have no rights against the insurance com- 
pany issuing the policy as security for any judgment which he 
may recover, unless he waives a jury. 

For reasons explained in our last report, we think there is no 
question that this proposal is within the powers of the legis- 
lature, which can impose any reasonable conditions upon rights 
of the injured persons to such an insurance protection because, 
while they have a right to jury trial, they have no constitutional 
right to insurance as security for the payment of a judgment. 

As stated in our last report, this plan would, in our opinion, 
avoid more congestion, unjust delay and unnecessary expense 
than any other plan that has been suggested. 

Accordingly, we recommend the following bill, 


Draft Act 


To Facilitate the More Prompt Administration of the Compul- 
sory Motor Vehicle Insurance Law, Prevent Delay from Conges- 
tion in the Courts and Expense to the Public. 

Section 1. Section thirty-four-A of chapter ninety of the General Laws is 
hereby amended by inserting after the word “actions” in the twenty-eighth line 
thereof the words “begun in a district court, or in which the plaintiff waived a 
jury trial if the action was begun in the Superior Court,” and by inserting after 
the word “others” in the forty-seventh line thereof the words “in actions begun 
in a District Court, or in which the plaintiff waives a jury trial if the action is 
begun in the Superior Court, to recover damages, including damages.” 

Section 2. Section thirty-four-D of said chapter ninety is hereby amended 
by inserting after the word “actions” in the ninth line thereof the words “begun 
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in a District Court, or in which the plaintiff waived a jury trial if the action was 
begun in the Superior Court.” 

Section 3. Clause ten of section three of chapter two hundred fourteen and 
section one hundred thirteen of chapter one hundred seventy-five of the General 
Laws shall not apply to judgment creditors in actions for damages for personal 
injuries including death at any time resulting therefrom arising out of the owner- 
ship, operation, maintenance, control or use of a motor vehicle, whether property 
damage is claimed in such actions or not, unless such actions were begun in a 
District Court or, if begun in the Superior Court, unless the plaintiff judgment 
creditor in such actions waived a jury trial. 

Section 4. A defendant in an action for damages including damages for per- 
sonal injuries caused by a motor vehicle or its operation, maintenance, control 
or use, begun in a district court, who removes said action to the Superior Court, 
or, if the action is begun in the Superior Court, who claims a jury trial if such 
trial has not been claimed by the plaintiff, shall pay an entry fee for such re- 
moval, or a jury fee for such claim of dollars as a condition of such entry 
or of the recording of such claim. 

Section §. A plaintiff in an action for damages including damages for personal 
injury caused by a motor vehicle or its operation, maintenance, control or use, 
if begun in the Superior Court, shall be deemed to have waived a jury trial 
unless a claim therefor is filed with the declaration at the time of the entry of 
the writ. 

Section 6. This act shall take effect on the day of 1934 
and shall apply to actions entered on and after that date. 


7. Measures for Ascertaining Facts in Advance of Trial in Order 
to Avoid Unnecessary Trials 


In the resolve of 1925, the legislature also requested sugges- 
tions ‘‘for requiring parties to frame issues in advance of trial’’ 
in order to make the issues for trial more specific. 

The Judicature Commission, in its final report in 1921, said 


“our system of pleading in civil actions at law is comparatively simple. It is 
based on the report of the commission of 1851. . . . The commissioners of 1851, 
instead of throwing over the entire scheme of common-law procedure and substi- 
tuting some new code of procedure such as was tried in other states, recom- 
mended doing away with most of the technicality, and retained the simpler por- 
tion of the common-law structure.* 

“The main complaint which the present commission has received in regard to 
pleading is the lack of definiteness which permits almost any defence, with a few 
exceptions, to be raised under what is called a ‘general denial,’ which allows a 
defendant to deny all the allegations in a plaintiff’s declaration without giving 





* The full report of the Commission on the Practice Act of 1851, together with the 
commissioners’ notes to different sections and the legislative act based upon it and Mr. 
Hall’s analysis, will be found in ‘‘Hall’s Massachusetts Practice,’’ which was published in 
1851, and was entirely devoted to the study of this act. In their report, these commis- 
sioners stated the purpose of civil pleading as follows: — 

“1. That each party may be under the most effectual influences, which the nature of 
the case admits of, so far as he admits or denies anything, to tell the truth. 
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any information as to the real nature of his defence unless he happens to rely 
on such facts as payment or the statute of limitations or a few other things 
which still have to be affirmatively set up. This lack of definiteness, which 
results in the necessity of preparing for trial on many points which turn out to 
be unnecessary because they are really undisputed, is one of the most serious 
problems in our whole system of procedure.” 


The practice of a ‘‘general denial’’ of ‘‘each and every alle- 
gation’’ was not contemplated by the practice act. As early as 
1861, in the case of Boston Relief & Submarine Co. v. Burnett, 
1 Allen at p. 411, the Supreme Judicial Court said 

“If an attorney should adopt it where he was not instructed by his client that 
there was sufficient grounds to contest all the averments to which it would 
apply, the practice would be highly censurable and inconsistent with professional 
duty. It would also be in the power of the court, where there could be any 
doubt as to the facts thus put in issue, to require, upon the plaintiff’s motion, 


a more exact and detailed answer or to postpone the trial on the ground of 
surprise.” 


In spite of this emphatic comment, the practice of filing a 
general denial was allowed to continue until it became almost 
universal and produced the present unsatisfactory condition, de- 
scribed by the Judicature Commission, which postpones the 
ascertainment of the facts often for several years until the 
memories of witnesses have either faded or have been refreshed 
without special reference to the original facts. 

It isa common remark among experienced judges and lawyers 


. that in civil cases as well as in criminal cases one of the most 


effective methods of avoiding unnecessary or unduly extended 
litigation is to get at the facts as soon as possible after the occur- 
rence to eliminate undisputed issues and narrow the case to the 
real dispute, if there is any. When such opportunities are pro- 
vided, it often appears that there is nothing to try. 


A. A Court Rule Requiring Specific Answers 


Following out the suggestion of the Supreme Judicial Court 
in the passage above quoted from Boston Relief & Submarine 
Co. v. Burnett, that ‘‘It would be in the power of the court to 





“2. That each party may have notice of what is to be tried, so that he may come pre- 
pared with the necessary proof, and may save the expense and trouble of what is not neces- 


“3. That the court may know what the subject-matter of the dispute is, and what is 
asserted or denied concerning it, so that it may restrict the debate within just limits, and 
discern what rules of law are applicable. 

“4. That it may ever after appear what subject-matter was then adjudicated, so that 
no further or other dispute should be permitted to arise concerning it.” 
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require a more exact and detailed answer,’’ the Municipal Court 
of the City of Boston has for the past year had a rule providing 
that when in contract cases the defendant enters only the 
answers of a general denial or general plea of payment, the 
plaintiff may, as of course, take from the clerk’s office an order 
for further particulars as required by another rule requiring 
specific answers to each substantive fact alleged which is in good 
faith intended to be denied, and, in pleas of payment, a state- 
ment of the times and amounts of payment, and that on failure 
to comply, the court may default the defendant. This rule has 
been widely used, and in practice appears to afford plaintiffs an 
effective weapon. 

In view of the success of this experiment in that court, we 
suggest that it might be adapted for use in the Superior Court 
and in the other district courts in the form of a similar rule. 
But we believe still further provisions are needed and should be 
provided for ascertaining the facts in advance of trial in order 
to avoid unnecessary trials or the unnecessary trial of undis- 
puted issues. 


B. Discovery 

Our traditional method of pre-trial discovery of facts is by 
written interrogatories to adverse parties. Though widely used, 
it is a halting and in many ways an ineffective method. Not 
knowing the nature of an earlier answer, the examiner cannot 
intelligently direct his questioning, and many of the answers are 
the product of the attorney’s mind, not that of the party. The 
interval allowed for answer lends itself to evasion. Other juris- 
dictions have gone further and adopted a system of deposition 
of parties and witnesses on oral interrogatories before trial. 
The matter is comprehensively treated in a recent work.* The 
evidence appears to be that the existence of such a procedure 
has stopped many groundless suits or defences and that its use 
has contributed largely to limit or wholly obviate trials. The 
theory is that early opportunity to bring into the light all that 
is known about a case promotes settlement and removes the 
secrecy and surprise which now do so much to discredit our liti- 
gation as a game of chance. We think such a procedure could 
be used here to a net advantage, though of course it lends itself 
to abuse if not sufficiently guarded. For the latter reason, 





* Ragland, Discovery Before Trial, 1932. For a review of this book see Mass. Law 
Quarterly for August, 1933, p. 64. 
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among” others, we believe the procedure should be controlled by 
rules of court, rather than by detailed legislation. It is arguable 
that the courts now have the power to set up such a procedure 
by rule, but to lay any doubt we recommend the passage of the 
following statute :— 


An Act Relating to Depositions epee and Witnesses Before 
Tri 

Chapter 231 of the General Laws is hereby amended by insert- 
ing after section 67 the following new section 67A. 

Nothing contained in this chapter, or in chapter 233 shall be construed to 
limit the power of the courts to make rules for the taking, filing and use of 
depositions on oral interrogatories to parties and witnesses without regard to 
their place of residence. 

It is to be noticed that this procedure is suited to tort as well 
as contract litigation. It may, therefore, turn out to be one 
method of lessening congestion. 


C. Admission of Facts before Trial 


Apart from admissions obtained through interrogatories, the 
only method of segregating undisputed facts is that provided 
by Gen. Laws, Ch. 231, sec. 69, under which a party may call for 
the admission before trial of any material facts. Failure to 
deny constitutes an admission. The sole sanction is liability to 
be held for the costs of proving the facts not admitted. 

The statute providing for this procedure was enacted in 1917 
(St. 1917, Ch. 194). It was then limited to actions for goods, 
etc., sold and delivered or for work or other services performed. 
It had no penalty in it of any kind in the form of costs. Its 
limited scope and lack of force was commented on by the Ju- 
dicial Council in its first report, page 43, and on recommenda- 
tion of the Council the scope of the act was broadened to cover 
‘fany action at law or suit in equity’’ and a penalty for un- 
reasonable refusal to admit was inserted by the provision that, 
“If the party upon whom such demand is made refuses to admit any fact... 
mentioned in the demand the reasonable expense of proving such fact, as deter- 
mined after summary hearing by the justice presiding at the trial, shall, unless 
the justice certifies that the refusal to admit was reasonable” be paid by the 
party who refused to admit and the amount added to the taxable costs of the 
party in whose favor such amount is awarded, or deducted from the amount of 
any judgment or decree against him. 

We think the opinion of the bar is that this procedure is con- 
sidered not sufficiently effective. We call the attention of the 
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bar, however, to the view of James F’. McDermott, Esq., the ex- 
perienced clerk of the motion session in Suffolk County, that it 
would be more effective if more commonly used. 


D. Procedure for ‘‘Summary’’ Judgment or Judicial Order 
Denying Trial or Limiting Triable Facts 

We have now but one statute of this character. By Gen. 
Laws, Ter. Ed., Ch. 231, sec. 59B, it is provided that in actions 
of contract to recover a debt or liquidated demand the plaintiff 
may by oath verify his cause of action and move for the entry 
of judgment. The motion is set down for hearing, and if the 
defendant does not appear or before, or at, the hearing file an 
affidavit specifically setting forth his defence the court may 
enter judgment by default. At the hearing the court may, unless 
the defendant ‘‘by affidavit, by his own evidence or otherwise 
shall disclose such facts as the court finds entitle him to defend’’, 
order judgment, which shall be entered seven days later ‘‘unless 
the defendant in the meanwhile files a demand for trial.’’ 

What a neighbor in a state where the practice is more robust 
thinks of us is shown in an article by Judge Finch of the Appel- 
late Division of the Supreme Court of New York, in the Septem- 
ber, 1933, issue of the American Bar Association Journal in 
which he said, 


“in Massachusetts the Legislature, instead of restoring the right to the court 
of regulating the procedure in reference to summary judgments, preferred to 
retain this procedure in their own hands. They enacted a state in Massachu- 
setts that summary judgment procedure should apply, unless the defendant 
objects. The result is that in Massachusetts there is in existence no practical 
summary judgment procedure. Of course the defendant objects, as what he is 
seeking to avoid is a righteous judgment. A better joke has never been enacted 
in all legislative annals nor a better argument for placing court procedure in the 
hand of the courts, where it belongs, could not be devised than this result by the 
legislature in Massachusetts.” 


Our plight is, perhaps, not quite so bad as pictured but it is 
bad enough. . Some cases go off under ‘‘judgment by default’’, 
which cannot be balked by a demand for trial. The call for a 
specific sworn statement is too much for some ‘‘no defence’’ 
defendants. 

We are informed that in the Superior Court in Suffolk County 
from January 1, 1933 to November 1, motions for immediate 
entry of judgment were filed in 663 cases. Of this number 126 
cases were defaulted and judgment entered on default; 300 cases 
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were advanced for speedy trial on the Special July List; 16 cases 
were advanced for speedy trial on the list without jury; 27 of 
the motions were denied. For one reason or another no order 
was made in 189 cases. Of the 316 cases advanced, about 50% 
were defaulted when reached on the trial list. The remainder 
were tried. 

When a motion for immediate entry of judgment comes on 
for hearing in this court the defendant is defaulted, and judg- 
ment is entered for the plaintiff on the default, unless the de- 
fendant appears at the hearing of the motion and satisfies the 
other provisions of the statute, or the action is advanced for 
speedy trial, or the motion is denied. The court wastes no time 
in entering the order for immediate judgment for experience 
has shown that such an order under the statute invites a demand 
for trial, which, in turn, results in still another motion and 
further hearing on the question of advancing the case. The 
court has found from experience that the better practice is to 
default, advance or deny the motion. This explains why, in this 
court, there are so few demands for trial and so few cases where 
judgment was entered at the end of seven days. 

We have this statute under consideration, but make no recom- 
mendation at this time. 


Operating Costs of the Superior Court and the District Courts. 


We are informed that the report of the Special Commission on 
Public Expenditures, to be filed soon, will contain a table showing 
the expenses of each of the District Courts outside of Suffolk County 
for the year 1932, not yet printed and so not available. We submit 
also on the next page, a similar table of the expense of all the district 
courts in Suffolk County for 1932, prepared at our request by the 
Boston City Auditor. From these tables and an examination of 
the cost of the Superior Court for 1932 as appearing in the auditors’ 
reports, the following results appear as to the relative cost to the 
public of operation of these different courts. The figures as to the 
Superior Court include, of course, the cost of jurors and the other 
incidental costs of jury trials. 
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SuPeRIoR Court, STATE 1932 
Civil entries . ‘ : ‘ ‘ 37,956 
Criminal entries. ' P : 20,948 
58,904 
Cost—state paid . : , , . $463,793 25 
county paid . ; ; , R . 2,926,998 08 
$3,390,791 .33 
Unit cost per entry ; , : , . $57 plus 
Boston MUuNIcIPAL CouRT 
Civil entries, *1932 ; : ; 41,590 
Criminal entries. . ; , 39,823 
Total . , ; : ; 81,413 
Unit cost per entry ‘ : ; ; ; $5.35 
Att OTHER District Courts 
Civil* . ; ; ‘ , 113,125 
Criminal** ; ‘ ; 171,575 
Total : ; ' , . 284,700 
Unit cost per entry , ; : ; $5 .39 


THE DISTRICT COURTS 


The Council has given much attention to the problems of the 
district courts, but in view of the recent investigations into the 
operation of these courts by two special commissions, created by 
the legislature, and by various other bodies, the council has re- 
served its judgment until the reports of these various bodies ap- 
peared in order that it might get the benefit of the information 
and suggestions contained in these reports as a basis for further 
study. 

The Special Commission on Public Expenditures, provided for 
by Resolves of 1933, Chap. 55, has studied the district courts and 
their organization primarily from the point of view of expense. 

The special commission, created by Chap. 54 of the Resolves of 
1933, for an investigation “relative to the prevalence of crime and 
means for the suppression thereof,’ has also studied the district 


court system and its operation in relation to matters covered by the 
resolve. 





* Includes civil writs entered, small claims and supplementary process. 
** Includes juvenile cases. 
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The reports of these two commissions have now been submitted 
to the public. The Massachusetts Federation of Taxpayers 
Associations, representing one hundred and forty local taxpayers 
associations throughout Massachusetts, has recently submitted 
a legislative program containing certain general recommendations 
in regard to the courts. Various bar association committees are 
considering the matters. 

We respectfully submit the following suggestions at this time, 
reserving further comment until we have had an opportunity to 
consider more carefully the contents of the various reports. 

The Special Commission on Public Expenditures state in their 
report that 


“congestion in the Superior Courts is directly attributable to the weakness of the 
District Courts system—they have failed to relieve the burden of the superior 
court. The principal reason for this is that lawyers will not try cases in the District 
Courts when they can possibly avoid it. There is no good reason why the standards 
of the lower courts should not be raised so that they may be able, fairly and effi- 
ciently, to handle the great bulk of cases, which by their accumulation in over- 
whelming numbers, have paralyzed the operation of the Superior Court.” 


We cannot concur in these conclusions. We hold no brief for 
the retention unchanged of the present district court system. 
We are aware of its imperfections. We are very much aware of the 
discredit brought upon the whole system by the indiscreet and 
unjudicial conduct of a relatively small number of its officials. 
A more accurate statement would be that “some of the district 
courts have lost the confidence of some of the public.” If right 
remedies are to be devised, a more accurate picture of things as 
they are should be painted. Taking the figures for the last com- 
plete year of returns, it appears that 94,600 removable actions were 
brought in the district courts, while 28,587 plaintiffs elected to 
bring action in the superior court. Every one of those 94,600 
actions could have been brought in or removed to the Superior 
Court. It is doubtless true that many plaintiffs sued in the dis- 
trict courts to avoid the delay in the superior court. But only 
4,592 cases were removed. This shows that 90,008 defendants out 
of 94,600 joined with their plaintiffs in preferring to remain in the 
district courts. And it is a commonplace that defendants are not 
averse to delay; in fact many removals are for delay alone. Again, 
there is significance in the growing number of tort actions brought 
in the Boston Municipal Court, the class in which it competes with 
the Superior Court, and in the fact that the increase in the entries 
in the other district courts is much greater than the increase in 
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Superior Court entries. These facts seem to us to indicate a growth 
of confidence, not a loss of it. They seem to show that the district 
court system is gradually taking from the load which would have 
otherwise fallen on the Superior Court. That it should have done 
much more could not reasonably have been expected. Without 
any noticeable increase in man-power, all the courts, in the last 
decade, have been given almost a double load to carry. That is 
one contributing cause of trial delay in the Superior Court. That 
all the district courts, with the largest load increase, are still abreast 
of their own work is surely nothing to their discredit. 

Relief of the Superior Court was not a primary purpose of the 
changes in the district court system which began in the Boston 
court in 1912 and was made general in 1922. That purpose was 
to get rid of the general appeal and re-trial of the whole case, to 
justify the expense of maintaining district courts; by supplanting 
judges, whose chief function on the civil side had been to decide 
which party should give the appeal bond, by judges charged with 
responsibility for their decisions; by making of these courts real 
tribunals and not mere skirmish grounds. Anyone inclined to 
doubt whether results have justified that step might well consider 
what the condition of the Superior Court would be today, since the 
flood gates of litigation have been opened, if we had only the old 
lower courts, of limited jurisdiction, 10% of whose entries, 40% 
of whose findings, were regularly appealed. Where could we look 
to turn the excess flood of cases if we had not a set of judges who, 
whatever their faults, are much better trained for responsible judicial 
work than they ever could have been had the old system been 
continued? 

The great cause of congestion in the Superior Court is the in- 
sistence on claiming jury trial, and we have recently had some very 
unpleasant proof of the motives and purposes of some people who 
insist on jury trials. The person who makes and keeps alive the 
congestion is the one litigant out of five who insists that he must 
have his jury trial, at no extra cost to him, be the public cost what 
itmay. If thereason why all these cases go into the Superior Court 
were lack of confidence in the district courts, the Superior Court 
would be flooded with jury-waived entries. Their number has 
always been insignificant, as compared either with jury entries or 
the entries in the district courts. We discussed this excessive use 
of juries at some length in our last report. We adhere to the 
opinions there expressed. The public must put up with increasing 
congestion, trial delay and excessive cost, or its representatives 
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must either curb litigation itself or turn it into channels where it 
will run off more rapidly and cheaply. 

In the final report of the Judicature Commission (1921) the 

importance of the District Courts was emphasized and it was 
stated that these courts 
“—-are not inferior in importance in any sense whatever. They are in many 
ways the most important courts of the Commonwealth, because of the fact that 
they represent the administration of justice in Massachusetts to the minds of 
more people than any other courts. 
There has been much discussion from time to time in regard to the whole 
system of District Courts as isolated institutions and the waste of judicial power 
and other possibilities of service involved in the present distribution and working 
machinery in these Courts and their relation to other Courts.” 


The Commission discussed at considerable length (pages 33- 
37) 


“—_ the importance of developing and improving the standing, the powers and 
the procedure in the District Courts and the recognition of their importance by 
the Bar, by the public and by the appointing power.” 

The district court system, succeeding the system of trial 
justices and police courts, is a development of more than sixty 
years of legislation. From a limited civil jurisdiction the courts 
now may entertain suits irrespective of the amount involved. 
From consideration of minor criminal offences, the district 
courts have now jurisdiction over all offences where the punish- 
ment provided is not in excess of five years in state prison. 

We do not believe the district court system to be incapable 
of improvement, nor do we overlook the criticism of it. We are 
dealing with a statewide system. The Commonwealth geo- 
graphically is not large and with modern transportation every 
part of it is today more accessible to every other part than was 
the fact twenty years ago. In such a compact jurisdiction we 
think an approach to uniformity in practice and procedure very 
desirable. Yet we do not overlook the fact that we have tried, 
with some degree of success, to fit the same system to the densely 
populated metropolitan district and the rural communities of 
western Massachusetts. 

We need to keep our perspective. We must keep in mind that 
the development of the District Courts has been slow and local- 
ized and that changes have come because a system which once 
met the needs of its own time and place had ceased to do so and 
that new conditions created new needs. But those conditions 
were and now are local conditions, not statewide. The present 
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question is how far have the changed conditions of today created 


a new need and for what. Conditions requiring a change in the 
capitol city do not necessarily mean that a similar change is re- 
quired in a distant rural district. If the experience of the past 
century teaches anything, it is that the change should come where 
the need exists.* 

On two matters referred to in the reports of the special com- 
missions, we express the following views at this time. 


The Administrative Committee of the District Courts. 


1. The Administrative Committee of the District Courts was 
created by St. 1922, Ch. 532, Sec. 10 with purely advisory powers.t 
If the existence of the Administrative Committee is to be continued, 
we believe it should be given more authority. 


Practice by Officials of District Courts. 


2. As to special justices of district courts, we agree with the 
recommendation of the ‘Crime Commission” that they should 
be prohibited from practising on the criminal side of any court. 
We also recommend that the clerks and assistant clerks of district 
courts should be brought within the same restriction. As to civil 
practice, G. L. Chap. 218, Sec. 17 now provides as follows, 


“A justice, clerk or assistant clerk of a district court shall not be retained or 
employed as attorney in an action, complaint or proceeding pending in his court, 
or which has been examined or tried therein, and a special justice shall not be so 
retained or employed in any case in which he acts or has acted as justice.” 


We recommend that this restriction be extended so that in 
districts having a population of such number as the legislature may 
determine, special justices shall be prohibited from practising in 
their own courts in any civil case. Discussions of this problem will 
be found in the 3rd report of the Judicial Council, pp. 71-72 and 
81-83. 

We submit the following draft act. 





* Before the creation of the Boston Police Court in 1821 petty crimes had been handled 
by local justices, paid by fees and costs. They were gradually displaced by courts manned 
by salaried justices. The change followed growth in population. In 1866 the Boston Police 
Court gave way to the municipal court of the City of Boston, which took over its criminal 
business, and also the civil business theretofore handled by trial justices. At present, the 
Boston Court is a full-time court. 


t The development of the work of the Administrative Committee of the District Courts 
appears, to some extent, in the circular letters issued by them each year since 1925 and in 
the more recent years both in January and July. 
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An Act Relative to the Administration of Justice. 


Section 1. Section seventeen of chapter two hundred eighteen of the General 
Laws is hereby amended by striking out said section and substituting therefor the 
following,— 


Section 17. A justice, special justice, clerk or assistant clerk of a district 
court shall not be retained or employed or practise as attorney on the criminal 
side of any court in the commonwealth. A justice, clerk or assistant clerk of a 
district court shall not be retained or employed or practise as attorney in any ac- 
tion or proceeding pending in his court, or which has been examined or tried 
therein. In any judicial district having a population of or more according 
to the last preceding census, a special justice shall not be so retained or employed 
or practise as attorney in any action or proceeding pending in his court or which 
has been examined or tried therein or in any case in which he acts or has acted as 
justice. 


Section 2. This act shall take effect upon its passage. 


A Note of Caution. 


A note of caution should be sounded as to the legal aspects of 
some plans for rearrangement of our District Court structure which 
have been suggested. 

The Commission on the Suffolk County Courts, of 1911, experi- 
enced some difficulty in drafting an act for the merger of certain 
existing courts which was then recommended. (See report, House 
Doc. 1638 of 1912, pp. 9-12 and 54-63.) The principal authorities 
furnishing guidance in the matter at that time were the cases 
of Brien v. Com. 5 Met. 508 and Dearborn v. Ames, 8 Gray, 1. 
There is also the precedent in the federal judicial system of ‘the 
continuation of the circuit judges, constituting the Circuit Courts 
of Appeal, after the circuit courts were abolished in 1912; and the 
additional precedent of the continuance in office as “‘circuit” judges 
of “the judges who served prior to its repeal under the act entitled 
‘An Act to Create a Commerce Court,’ ” ete., (See U. S. Code, Title 
28, Secs. 213 and 214). It was decided in Com. v. Leach, 246 Mass. 
464, that District Court judges may sit in the Superior Court for 
the retrial of misdemeanors. Since St. 1885, Chap. 132, every 
justice and, since St. 1906, Chap. 166 (now G. L. Chap. 218, Sec. 
40), every special justice appointed to a district court has had juris- 
diction by virtue of his commission, to sit in any district court in 


the commonwealth, and since 1859 [See G. S. Chap. 119, Secs. 3_ 


and 4 (now G. L. Chap. 217, Sec. 8)], every probate judge appointed 
has had jurisdiction in every Probate Court in the commonwealth. 
While these precedents sustain the authority of the legislature to 
widen the jurisdiction of a court, the question seems still open in 
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Massachusetts whether the legislature can provide, as congress 
provided, that a judge already in office may be continued in office 
by legislative act for the exercise of the widened jurisdiction, even 
though the particular court to which he was specially appointed 
might be abolished and this fact should be remembered in drafting 
any legislation of this character. 

In view of the unfortunate results which might follow if an act 
affecting judicial power were determined to be unconstitutional 
after years of exercise, we think that no plan for combining courts, 
or for the continued use of judges whose court and judicial district 
have been abolished, should be adopted in any form which leaves 
open a reasonable doubt as to its validity without first requesting 
an advisory opinion from the Justices of the Supreme Judicial Court. 

If a court is abolished by a statute which does not continue the 
judge in office, the judge would cease to be a judge, as was the case 
with the judges of the old Court of Common Pleas when that court 
was abolished and the Superior Court created in its place in 1859. 
It is a common tradition at the bar that one of the reasons for 
abolishing the Court of Common Pleas was a desire to get rid of 
some of the judges. Since the adoption of the 58th amendment 
to the constitution in 1919, we have had a simpler and more direct 
method of protecting the public service through the power of the 
Governor and Council to retire a judge because of “advanced age 
or mental or physical disability.” 


Reservation of District Court Problem in General for Further Study 
in View of Plans for Reorganization of District Courts Suggested by 
Special Commissions. 


What we have said about the district courts in general carries no 
criticism of measures of change which have been suggested by the 
two special commissions, above referred to, and no present agree- 
ment or disagreement with those measures so far as they are of 
major importance. Our statements are intended only to present a 
somewhat fuller picture of the present situation. A system which 
it is proposed radically to alter should have both its virtues and its 
vices in view, and it should be obvious that merely to ordain a 
change is but an easy first step. Whether the change will mean a 
net gain or net loss will depend quite as much on its form and detail. 
So far, we have only the preliminary outlines of the proposals which 
differ. The “Expenditures” Commission suggests the abolition 
of, eighteen courts and the “circuiting” of others. The “Crime” 
Commission suggests the “circuiting” of the existing courts in four 
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judicial districts. Both plans contain various details as to special 
justices and other matters. 

The acid test of any suggestion for change comes only with the 
finished plans in the form of drafts of legislation which we have not 
yet seen. We need to make a further study after the reports are 
printed in full before we can express any confident opinion, particu- 
larly in view of the conflicting advices given by these two commis- 
sions. We had planned for such a study before the creation of the 
special commissions, but postponed it in order to ascertain the 
results of their investigation and to avoid a triplication of con- 
current inquiries. 

After having an opportunity to study the reports, we may file 
a special report on the district court problem. 


Recommendations Which Do Not Conflict with Proposals Made by 
Special Commissions. 

We have recently made two recommendations which we renew. 
They do not conflict with the consideration of the broader changes 
suggested by the Special Commissions. 


1. Venue in Motor Vehicle Cases. 

We recommend the draft act printed in our 8th Report (pp. 
36-38), to permit actions in motor vehicle cases to be brought in 
any district court in the county where the defendant resides, or 
has his usual place of business, and to authorize the courts to trans- 
fer or consolidate cross actions in different courts, so that one trial 
should dispose of the issues involved in a single motor vehicle 
accident. 

This class of cases is causing the congestion in the Superior Court. 
It may well be that lawyers and clients do not wish to try a case in a 
particular district court for personal reasons, but would willingly 
try in an adjoining district. We see no reason why, within county 
limits, they should not have this privilege. Perhaps in this way 
we shall discover which district courts are enjoying the confidence 
of the public. At all events, we think there are no objections to 
allowing the parties to litigate this class of cases in any court within 
the county where the defendant lives and think that in the end much 
good may come of it in relieving the congestion in the Superior Court. 


2. Avoidance of Double Trials in Criminal Cases and a Summary 
Judicial Review of Sentences. 

We also renew the recommendation of our First, Seventh and 

Eighth Reports to abolish double trials in misdemeanor cases 
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and create an appellate body of judges in the Municipal Court 
of the City of Boston, to review sentences. The reasons for this 
recommendation are fully set out in our Seventh Report where the 
proposed act is printed on pages 67-70. The “jockeying” by 
defendants over sentences for bargains with a district attorney’s 
office faced with a congested docket should be stopped and a genuine 
judicial tribunal for the summary review of sentences substituted. 
Here again we believe in feeling the way by trying this experiment 
first in the Municipal Court of the City of Boston, as other success- 
ful experiments have been tried there. 

Since this part of our report went to press, we note that the 
“Crime”? Commission has recommended a similar plan for the 
whole state. As pointed out in our Seventh Report (page 19), the 
Judiciary Committee of the legislature in 1923 approved the plan for 
the whole state at a time when the district courts and the bar 
outside of Boston were just becoming familiar with a new practice 
in civil cases under the legislation of 1922. The plan was then 
rejected in the Senate. Accordingly, we have recommended that 
the experiment be tried in the Municipal Court of the City of 
Boston, as the Judicature Commission recommended in their 
second report in 1920 (pages 96 and 147). The first trial of such a 
plan may be more readily made in a compact court like the central 
Boston Court where it can be tried most simply because of the fact 
that this court has nine full-time justices and a number of special 
justices so that the proposed reviewing board for sentences could 
act promptly, perhaps on the same day on which the sentence to 
be reviewed was imposed. Experience with the plan in the Boston 
court would then be helpful in considering how far it was adapt- 
able to other parts of the state. 


Search Warrants for the State Police. 


There is doubt in the minds of some whether search warrants 
can be issued to state police. This doubt has been in part removed 
by the provisions of section 42 of chapter 376 (the new liquor law). 
There are, however, other provisions in our statutes for the issuance 
of search warrants. While we see no sufficient ground for the doubt, 
yet the existence in the minds of judges or clerks of doubts on such 
a point hamper the enforcement of the law, and, in order that no 
doubt may exist, we recommend the following: 


An Act Relative to Search Warrants. 


Section two of chapter one hundred forty-seven of the General Laws is hereby 


amended by inserting after the first sentence thereof a new sentence to read as 
ollows: 
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“These powers shall include the right to have all forms of search warrants issue 
to them,” 
so that the first two sentences of said section as amended will read as follows: 
“Section 2. All officers and inspectors of the department shall have and exer- 
cise throughout the commonwealth the powers of constables, police officers and 
watchmen, except as to service of civil process. These powers shall include the 
right to have all forms of search warrants issue to them.” 


ATTACHMENT OF WAGES BY TRUSTEE PROCESS 


We discussed this subject in our last report and we call attention 
to it again because we consider the present law on the subject a 
social menace, particularly in these days of depression and unem- 
ployment when many honest men are struggling to support their 
families and to avoid falling back on the welfare funds at the ex- 
pense of the public. We believe that the situation is getting worse 
and should be remedied. In the Springfield Sunday Union and 
Republican of August 27, 1933, reference was made to “the notorious 
abuse of the trustee process’’ and to “current reports of unemployed 
men going back to work only to run up against pitiless attachments 
on their wages.” 

Briefly stated, the present law permits a creditor to attach wages 
for personal labor and services, but if the debt be for other than 
necessaries an amount not exceeding twenty dollars “shall be re- 
served in the hands of the trustee and shall be exempt from such 
attachment. If the claim be for necessaries and the writ contains a 
statement to that effect an amount not exceeding ten dollars shall 
be so reserved” (G. L. ec. 246, s. 28). 

We understand that it is customary in many, if not most, of the 
industrial plants to follow the practice recognized by G. L. c. 149, 
s. 148, which provides that such employers ‘‘shall pay weekly each 
employee . . . the wages earned by him to within six days of 
said payment.” As one week’s pay is always due, a sum is thus 
left in the hands of the employer sufficient to enable a creditor to 
hold up by trustee process a substantial amount even allowing for 
the exemption. Many honest men who have fallen into debt with- 
out fault are harassed by the attachment of their wages. They 
may be earning no more than sufficient properly to support their 
families or be making an honest attempt to pay their debts little 
by little. The withholding of even one week’s pay by such an 
attachment makes for additional trouble and worry if not suffering. 
Employers naturally do not wish to be bothered by trustee writs 
which involve the annoying necessity of making an answer in court 
at a cost which is seldom repaid, and some of them naturally dis- 
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charge men whose financial affairs cause them such annoyance. 
Even if these men are not actually discharged they live in fear that 
their jobs will be lost. Probably in many cases the worry makes 
for poor work and reduced output. Some collection agencies and 
some lawyers play on this fear in various ways and send notices 
containing covert threats of a loss of employment. Some of these 
notices were discussed in our last report. The debtor, fearing for 
his job, borrows money, often mortgaging his household furniture 
in order to maintain his family and thus becomes still more involved. 
It is impossible to say how many men are forced out of their jobs 
by the attachment process or to estimate the extent of the demoral- 
ization produced by threats. 

The policy of our national bankruptcy law and of bankruptcy or 
insolvency laws in general is that of relieving honest debtors from 
too much pressure and discouragement and giving them a chance 
for a new start, and this policy is sound even though the law offers 
opportunities for fraud. But, bankruptcy proceedings do not fit 
the situation of wage-earners whose affairs involving relatively 
small sums need time rather than anything else, although the policy 
involved is much the same. In considering what is the fairest 
procedure in the interest of justice, the balance lies between the 
danger of smoothing the path of the ‘‘dead beats” of whom we have 
plenty and who deserve no sympathy, and protecting from domestic 
disaster, the honest, but unfortunate and perhaps unwise, wage- 
earner who wishes to meet his debts, however foolishly or ignorantly 
incurred, but cannot, unless he can keep his job, support his family 
and have time. 

When it is remembered that under the recent changes in the law 
of process after judgment effected by St. 1927, c. 334 a creditor 
can, without much delay, obtain a court order for weekly or monthly 
payments based on ability to pay after consideration of income and 
needs of the debtor and his family, and enforceable by contempt 
process for failure to obey such an order, we think deserving debtors 
and their dependents need some relief from the law as to attach- 
ment of wages more than creditors need the right to attach wages 
at will regardless of the effect of their attachment on the debtor 
and his dependents. 

We recommend the following draft: 


An Act Relative to Attachment of Wages. 


Section 1. Section twenty-eight of chapter two hundred forty-six of the General 
Laws, as appearing in the Tercentenary Edition thereof, is hereby amended by 
striking out said section and substituting therefor the following: 
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Section 28. If wages for personal labor or personal services of a defendant are 
attached for a debt or claim, an amount not exceeding twenty dollars from the 
wages of each calendar week shall be reserved in the hands of the trustee and shall 
be exempt from such attachment. The amount so reserved shall be paid by the 
trustee to the defendant in the same manner as the said amount would be paid 
if no attachment thereof had been made. Every writ of attachment shall contain 
a statement of the amount exempted from attachment under this section and also 
a direction to the trustee to pay over the exempted amount as hereinbefore pro- 
vided. 

REVISED FORMS OF PROCESS. 

We have recently submitted to the Supreme Judicial Court, for 
consideration under G. L. c. 223, § 16, revised forms of summons 
in civil cases and of trustee writs. If the proposed bill as to attach- 
ment of wages is enacted the form of trustee writ will be revised to 
fit the statute. These forms have been drawn to tell the parties 
on whom they are served what they must do and, particularly, to 
save them from the expense and inconvenience of any personal 
appearance on a return day when they are not needed. 


Waiving Indictment in Criminal Cases. 

The report recently filed by the special commission on our 
methods of protecting the community against crime, contains an 
interesting and valuable discussion of the history and present 
operation of the grand jury as an instrument of justice. The 
commission opposes the suggestion frequently made that the grand 
jury should be abolished, but believes that the interpretation of the 
constitution by the court in 1857, in Jones v. Robbins (8 Gray 329), 
as requiring indictment by a grand jury in all capital or states prison 
offences, has resulted in fastening on the commonwealth a cumber- 
some process which often delays justice at great public expense 
without providing the citizen with the protection against arbitrary 
officials, which it is theoretically considered to provide. 

The special commission concludes its discussion as follows: 

“We therefore recommend that the requirement of a grand jury indictment for 
every felony case be done away with. We recommend also, however, that the 
grand jury be not abolished. It should be retained for use in those classes of cases 
in which it has real value. It is conceivable that in any of the counties of the 
Commonwealth a political machine might become so strongly intrenched that the 
district attorney could defy better informed public opinion with impunity. Or it 
might become necessary to inquire into the conduct of public officers, even of the 
prosecuting officer himself. In such situations, and in many other situations, a 
grand jury is admirably fitted to conduct the required investigation. So that it 
may be immediately available for any such service, we recommend that the power 
be given to any superior court judge to call a grand jury into session at any time. 

“Tf we are hereafter to use the grand jury only for those purposes to which it is 
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to-day adapted, a constitutional amendment will be necessary. We recommend, 
therefore, that the following constitutional amendment be adopted: 

‘The legislature may provide for holding persons to answer for any criminal 
offense without the necessity of presentment by a grand jury.’ 
This amendment will make it possible for the legislature to enact the statutes 
required to carry our recommendations into effect, or to adopt such other measures 
relative to the use of the grand jury as the legislature may deem desirable. As 
a basis for such legislation, we recommend the Model Code of Criminal Procedure, 
drafted by the American Law Institute, with such changes as may be necessary 
to conform its provisions to our Massachusetts practice.” 


While we agree with the conclusions of the commission, the pas- 
sage of a constitutional amendment such as they suggest would 
take at least two years. In the meantime, as pointed out in the 
report of the commission and also in our last report, accused per- 
sons in a number of the counties in which the grand jury meets 
only at long intervals, must wait “either in jail or out of jail a 
period varying from a week to six months” before further proceed- 
ings can take place even if they should -prefer to waive the grand 
jury proceedings and have their cases decided more promptly. 
This situation seems to us unnecessary, unjust to the defendant, a 
system which does nobody any good and puts the public to unneces- 
sary expense and delay in administration of the criminal law. We 
see no reason why the grand jury procedure should be forced upon 
any defendant who does not wish to wait for it. 

Entirely aside, therefore, from any question of abolishing the 
grand jury, we renew our recommendation of last year of legisla- 
tion allowing a defendant to waive the grand jury proceedings if 
he wishes to do so and apply for a proceeding by complaint if the 
district attorney approves of that course. We make this recom- 
mendation at the present time because we see no reason why de- 
fendants who do not wish to wait in jail for a grand jury should be 
kept there at the public expense during the uncertain period of 
time which may be required for the consideration and adoption of 
a constitutional amendment such as that suggested by the special 
commission if the legislature should act favorably on that recom- 
mendation. 

As pointed out in our last report, there can be no question of the 
constitutionality of this act for the court has already decided in 
Com. v. Rowe, 257 Mass. 172, that a defendant in a criminal case 
may waive his right to trial by jury and request a trial by the court. 
If he can do that, he certainly can waive the less-important right 
of being accused by a grand jury. 

We submit the following draft act for this purpose. 
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Draft Act 


Section 1. Section four of chapter two hundred sixty-three of the General 
Laws is hereby amended by adding at the end thereof the following sentences: 

A person committed or bound over for trial in the Superior Court under section 
thirty of chapter two hundred eighteen of the General Laws who wishes to waive 
indictment may apply in writing to the Superior Court to be arraigned forth- 
with upon the complaint upon which he is committed or bound over. Upon 
the filing of such an application, the district attorney may with the approval 
of the court proceed against such person by complaint and the defendant shall 
be held to answer and the court shall have as full jurisdiction of the complaint as 
if an indictment were found. 

All persons committed or bound over for trial in the Superior Court shall be 
notified by the court by which he was committed or bound over of their right 
thus to waive indictment and apply for prompt arraignment. 

If the district attorney desires to charge a person thus committed or bound 
over with any offence other than that upon which he has been committed or bound 
over, he may before consenting to the application of the defendant prepare a 
complaint charging such other offence or offences and serve the same upon the 
defendant in order that he may have an opportunity to waive indictment upon 
such other charges. If an application for waiver of indictment as to such other 
charges is subsequently filed, the court shall require an affidavit of service upon 
the defendant as part of the record of the case before approving of such procedure. 

The Superior Court shall by rule establish forms for such application to waive 
indictment and may by rule make such other regulations of procedure as justice 
may require. 


P.D. 144. 


Norte. 


Section 29 of chapter 212 authorizes a prisoner held “upon an indictment for an 
offence not punishable by death or by imprisonment for life or so held upon an 
appeal” to petition to be brought before the court at a civil session, and it is the 
duty of the keeper of the jail to notify him of his right and furnish him with a blank 
for it. We have suggested that the foregoing draft should be an amendment 
of chapter 263, rather than of chapter 212, because section 4 of chapter 263 has to 
do with criminal jurisdiction of the court, and it is necessary to create the juris- 
diction to deal with the case upon a complaint if an indictment is waived. 


EXPENSIVE AND MISLEADING RULES AS TO PETTY 
OFFENSES 

We note the recommendation of the Special Commission on 
“Crime” as to the methods of dealing with petty motor vehicle 
offenses. Without discussing that recommendation, at present, we 
submit the following recommendations for consideration. They do 
not conflict in any way with the recommendation of the Special 
Commission. 


1. Suspended Sentences and Probation in District Courts 


It is now provided in Section 1 of Ch. 279 of the General Laws 
that in a District Court a sentence to imprisonment or to pay a 
fine may be suspended and the defendant placed on probation. 
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Statistics furnished by the Board of Probation indicate that 35% 
of the probation cases represent suspended sentences to pay fines. 
We recommend the repeal of the mandatory requirement that the 
defendant be placed upon probation whenever a sentence is sus- 
pended. Whether a case is a proper subject for both orders should 
in our opinion be left to the discretion of the Court. There are 
many cases of suspensions of sentences to pay fines which do not 
call for probation as they do not present any element of criminal 
conduct. Moreover such cases do not now receive uniform treat- 
ment. Some probation officers include such in their annual reports 
and others do not. The result is that the probation statistics are 
distorted and do not give a correct picture. The Administrative 
Committee of the District Courts and the Probation Commission 
both approve this recommendation. 


We submit a suggested draft act which in effect will abolish the 
mandatory requirement: 


An Act Relative to Probation and Suspended Sentences in District 
Courts 


Chapter 279 of the General Laws is hereby further amended by striking out 
section 1 thereof and inserting in place thereof the following: 

Section 1. When a person so convicted is sentenced to pay a fine and to stand 
committed until it is paid, the court may direct that the execution of the sentence 
be suspended for such time as it shall fix and in its discretion may order that he 
be placed on probation on condition that he pay the fine within such time. If 
the fine does not exceed fifteen dollars and the court finds that the defendant is 
unable to pay it when imposed, the execution of the sentence shall be suspended 
and in its discretion he may be placed on probation unless the court shall find that 
he will probably default or that such suspension will be detrimental to the interests 
of the public. If he is committed for non-payment of a fine not exceeding fifteen 
dollars, the order of commitment shall contain a recital of the findings of the court 
on which suspension is refused. The fine shall be paid in one payment or in part 
payments to the probation officer and when fully paid the order of commitment 
shall be void. The probation officer shall give a receipt for every payment so 
made, shall keep a record of the same, shall pay the fine or all sums received in 
part payment thereof to the clerk of the court at the end of the period of suspen- 
sion or any extension thereof and shall keep on file the clerk’s receipt therefor. 
If during or at the end of said period the probation officer shall report that the 
fine is in whole or in part unpaid, and in his opinion the person is unwilling or un- 
able to pay it, the court may either extend said period, place the case on file or 
revoke the suspension of the execution of the sentence. When such suspension 
is revoked, in a case where the fine has been paid in part, the defendant may be 
committed for default in payment of the balance. 

The provisions of this section shall not permit the suspension of the execution 
of the sentence of a person convicted of operating a motor vehicle while under the 
influence of intoxicating liquor if such offence was committed within a period of 
six years immediately following his final conviction of a like offense by a court 
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or magistrate of the commonwealth, or of a person convicted of a felony if it shall 
appear that he has been previously convicted of any felony. 
2. Investigations, Reports and Records of Probation Officers 

The requirements of investigation and report contained in 
General Laws, Chapter 276, sections 85 and 100, cover all criminal 
cases. Their value is open to question so far as they apply to cases 
of petty offences, arising out of the violation of traffic regulations 
and allied cases. Numerically, these cases bulk large in the work 
of the district courts. Practically, they consume much time of 
officials, in investigation and report, which could be spent to much 
better advantage in real probation service, and the investigation 
now required causes much needless annoyance to persons who 
cannot be fairly placed in the criminal class. About the only 
valuable result of present methods is the detection of the persistent 
violator. That class can be adequately handled through police 
records and action by licensing bodies. The waste in public ex- 
pense and official time under the present system seems to us all out 
of proportion to the benefits derived. We recommend the following: 

An Act Relative to the Duties of Probation Officers as to 

Investigation, Reports and Records 

Section 85 of Chapter 276 of the General Laws is hereby amended by adding 

at the end thereof the following paragraph: 


The provisions of this section shall not apply to any case arising out of the 
violation of any rule or regulation made by the Department of Public Works under 
authority of section 2 of Chapter 85 of the General Laws or of any rule, regulation, 
order, ordinance or by-law established by any city or town or by any commission 
or body empowered by law to make such rules or regulations. 

Chapter 276 of the General Laws is hereby further amended by adding thereto 
an additional section to be numbered as Section 100A, which will read as follows: 

Section 100A. No report shall be required under the two proceeding sections 
of any case arising out of the violation of any rule or regulation made by the De- 
partment of Public Works under authority of section 2 of Chapter 85 of the General 
Laws or of any rule, regulation, order, ordinance or by-law established by any city 
or town or by any commission or body empowered by the legislature to make 
such rules or regulations. 


3. Conviction of a Petty Offense as Affecting Credibility of a 
Witness 


Under the present statute, conviction of any person, however 
honest, of a violation of a parking ordinance or some other munici- 
pal regulation whether as a result of inadvertence or some form of 
common carelessness, may be offered in evidence in any case in 
which such a person may be called as a witness to affect his cred- 
ibility. We all know as a matter of common sense that such a 
record of conviction has no bearing whatever on the credibility 
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of the person convicted. We assume that most judges would ignore 

an offer of any such evidence as having no probative value; on the 

other hand, it is impossible to say what effect such a record offered 

under the express provisions of a statute may have on the minds of 

some jurymen. We do not think that the legislature should place 

any such stigma on reputable citizens for any such trivial cause. 
We recommend the following draft. 


An Act Relative to the Effect of a Conviction for Violation of a 
Prudential Regulation on the Credibility of a Witness 


Section twenty-one of chapter two hundred and thirty-three of the General 
Laws is hereby amended by adding thereto the following sentence: 

Conviction of a witness of any violation of any rule or regulation made by the 
Department of Public Works under authority of section two of chapter eighty-five 
of said General Laws or of any rule, regulation, order, ordinance or by-law estab- 
lished by any city or town or by any commission or body empowered by law to 
make such rules or regulations shall not be shown for such purpose”. 

4. Conviction of Petty Offenses and the Civil Service 

It is the practice of the Civil Service Department to ask every 
applicant for a position to make a statement of every conviction 
of any kind. We understand from inquiry of the chief examiner 
of the department that little attention is paid to petty automobile 
and other offenses, but reports of them add to the records and take 
up the time of officials in the department in examining them, etc. 

If a man has been a persistent violator of such regulations, that 
fact can be brought to the attention of the Civil Service Board 
without requiring every applicant for a civil service position to 
report every petty violation. 

Unless they are persistent, we see no more reason why such 
violations should be considered in connection with the civil service 
standing of a citizen than as affecting his credibility. Accordingly, 
we recommend that applicants be relieved of the necessity of stat- 
ing in their applications and that the Civil Service Department be 
relieved of the burden of receiving, examining and filing reports of 
such petty violations. 

We recommend the following draft: 


An Act Relative to Petty Offenses and the Civil Service 

Section thirteen of chapter thirteen of the General Laws is hereby amended by 
adding thereto the following sentence: 

No person shall be obliged to report in his application any conviction for viola- 
tion of any rule or regulation made by the Department of Public Works under 
authority of section two of chapter eighty-five of said General Laws or of any 
rule, regulation, order, ordinance or by-law established by any city or town or by 
any commission or body empowered by law to make such rules or regulations. 
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Procedure for Interpretation of Written Instruments in the Pro- 
bate Courts 

In the recent case of Whiteside, et al. Assignees v. Merchants 
National Bank, et al., decided October 27, 1933 (Adv. Sheets, 
1933, p. 1833), the Supreme Judicial Court sustained and ap- 
plied the rule of the Superior Court recognizing procedure for 
interpretation of written instruments adopted in accordance 
with St. 1929, Ch. 186, now G. L. Ch. 213, Sec. 3, Clause Tenth A, 
the passage of which was recommended by the Judicial Council 
in its Third Report, page 66. 

This proceeding in the Whiteside case was a petition by an 
assignee for the determination of the rights of his assignor un- 
der a trust created under the will of the latter’s grandfather, 
which trust was in course of administration in the Probate 
Court. The interest of the assignor was held to be a vested 
interest in a contingent right and the right of the assignee to 
have that determination made in the proceeding under the rule 
adopted by the Superior Court, was upheld. 

By G. L. Chap. 215, See. 6, it is provided that, 

“Probate Courts shall have jurisdiction in equity concurrent with the Supreme 


Judicial and Superior Courts of all cases and matters relative to the administra- 
tion of estates .. . to wills .. . to trusts, etc... .” 


The statute of 1929 above referred to, however, was an amend- 
ment to the laws relating to the rule making power of the Su- 
preme Judicial and the Superior Courts. Hence it has been 
questioned whether said statute has any application to the Pro- 
bate Courts. It seems desirable that the doubt which has arisen 
with relation thereto should be removed. Under the concurrent 
jurisdiction of the Probate Court in equity in all matters relat- 
ing to wills and trusts, must petitions with relation to interpreta- 
tion of the rights of persons thereunder have been brought in 
the Probate Court. The number brought in the Superior Court 
in equity has been almost negligible. As to subject matters 
within the concurrent jurisdiction of the Probate Court in 
equity, it would not seem that the parties desiring to take ad- 
vantage of any convenient procedure to secure interpretation of 
written instruments like wills and trusts should be compelled to 
leave the natural and logical forum of the Probate Courts, and 
go to the Superior Court for the purpose. The legislature has 
transferred much jurisdiction from the Superior Court to the 
Probate Courts in order to relieve the Superior Court. With 
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the Superior Court congested, there seems no reason why this 
particular procedure should be confined to that court for cases 
which would otherwise go to the Probate Court. 

We therefore recommend the passage of the following draft 
act. 


An Act Relative to Procedure in the Probate Court for the Inter- 
pretation of Written Instruments 


Section six of chapter two hundred and fifteen of the General Laws is hereby 
amended by adding at the end of said section the following: 


A suit in equity in a probate court shall not be open to objection on the 
ground that a mere judgment, order or decree interpreting a written instrument 
or written instruments is sought thereby, and said courts may make binding 
determinations of right interpreting the same, whether any consequential relief 
is or could be claimed or not. 


The Administrative Committee"ofithe Probate Courts 


As recommended by the Judicial Couneil in its Sixth Report 
(pp. 12-13) the legislature (by St. 1931 ce. 404, G. L. ce. 215, s. 30A) 
created the Administrative Committee of the Probate Courts. 
That Committee has now been in existence for about two years and, 
as illustrating the nature of its work, we reprint in Appendix B the 
two circular letters thus far issued by the Committee in March, 1931, 
and October, 1933. As stated in the second letter, in October, 1933, 
the Committee prepared a new set of rules for the probate courts, 
following as far as applicable the rules of the Superior Court, and 
new forms of citations “with a view to making them more easily 
understood by the public, less expensive to publish and also to 
making it clear that those cited are not required to appear unless 
they wish to be heard.” These new rules and forms have been 
approved by all the probate judges and will now be submitted to 
the Supreme Judicial Court for approval under G. L. ce. 215, s. 30. 


Compensation of Auditors in the Probate Courts 


The statutes provide that the various courts may appoint auditors 
to hear the parties and their evidence in cases before them and re- 
port their findings to the court. The compensation of the auditor 
in such cases is determined by the court and is paid by the county 
under the statute. In some counties the appointment of an auditor 
is often necessary in cases involving detailed accounts sometimes 
running over many years as the hearing of such a case by the court 
itself in the first instance would take an undue amount of time which 
would interfere with other business requiring the attention of the 
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judge. The auditor’s report often results either in a settlement or 
in reducing the issues to be considered by the court and the time 
required to hear these issues. 

In most cases where an auditor is appointed, his compensation is 
properly chargeable to the county, but the experience in some of 
our courts shows that occasionally questions which might have 
been made the subject of inquiry and litigation by persons inter- 
ested are allowed to run on for a number of years without question 
and are then brought up for hearing before the court under cir- 
cumstances requiring extended auditor’s hearings and resultingly 
large bills for compensation of auditors. In such cases, in the judg- 
ment of the Administrative Committee of the Probate Courts, 
which has been submitted to us, and in our judgment, when the 
litigation involves the question of determining rights of persons to 
funds or other property which has been brought within the juris- 
diction of the court, it should have discretion to charge the expense 
of auditor’s hearings against the fund in the hands of fiduciary 
whose accounts are under inquiry, instead of charging those ex- 
penses to the county. In these days of the need of public economy, 
we feel that the county should be protected from such expense 
when in the discretion of the court the facts call for such protection. 
In certain circumstances the court should likewise have discretion 
to charge such compensation as costs against the accountants or 
against contestants. 

We submit the following draft: 


An Act Relative to Compensation of Auditors in Certain Cases 


Section sixty-one of chapter two hundred and twenty-one of the General Laws 
is hereby amended by adding at the end thereof the following:—In cases where 
accounts of fiduciaries are presented to the Supreme Judicial Court, the Superior 
Court or the Probate Court for adjudication, if said accounts are referred to an 
auditor, said courts may in their discretion order that the compensation and ex- 
penses of the auditor be paid out of the estate or property which is the subject 
matter of the controversy or taxed as costs against the accountants or contestants 
instead of being paid by the county, and may make such orders and decrees and 
issue such process as may be necessary to enforce such payment,—so as to read 
as follows: 

Section 61. The court shall award reasonable compensation and allow actual 
expenses of travel in attending hearings, if said expenses be approved by the court 
as reasonable, to auditors, and the same shall be paid by the county if they are 
appointed by the Supreme Judicial Court, the Superior Court or the Probate Court. 
If they are appointed by any other court, the compensation awarded and expenses 
of travel allowed may be paid by either party and taxed in his bill of costs if he 
prevails; but the plaintiff shall be liable for such payment, and the court may make 
all orders and decrees, and issue process to enforce the same, No allowance for 
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the expenses of travel shall be allowed by the court, unless the auditor shall file a 
true and correct account of such expenses, signed and sworn to by him. In cases 
where accounts of fiduciaries are presented to the Supreme Judicial Court, the 
Superior Court or the Probate Court for adjudication, if said accounts are referred 
to an auditor, said courts may in their discretion order that the compensation and 
expenses of the auditor be paid out of the estate or property which is the subject 
matter of the controversy, or taxed as costs against the accountants or contestants, 
instead of being paid by the county, and may make such orders and decrees and 
issue such process as may be necessary to enforce such payment. 


Note 


The Chairman (Mr. Gage) entertains doubt as to the wisdom of 
charging the expense of auditors to estates. 


COUNTY DOMINATION OF THE STATE FUNCTION OF 
ADMINISTERING JUSTICE 

In our seventh report, pages 19-23, we discussed proposals which 
had been made by the Boston Budget Commissioner’s Report for 
1931, for the extension of the county control plan of St. 1930, 
Chap. 40, and pointed out that the extension of county control 
over the functioning of the courts through the exercise of the 
functions of county paymasters contained a serious threat to the 
independence of the judiciary in the exercise of the purely state 
function of administering justice, and that such county control 
was not contemplated by the constitution. We pointed out with 
reference to the decided cases that all the courts in the common- 
wealth are state courts and that ‘The judges and other officers of 
courts are not county servants although they may be paid by the 
counties by direction of the legislature.” 

As we further stated in that report, 

“We trust that it is not necessary for us to explain that we are speaking of 
measures and not of men; that we are considering the tendencies of such meas- 
ures on the administration of justice during generations, regardless of any tempo- 
rary political organization of the various local county governments. To the 
Massachusetts traditions of avoidance of reciprocal political relations between 
the local courts and local politics has been due, in no small measure, our escape 


from some of the consequences of a closer relation which have vexed communi- 
ties in other states and discredited some courts in public opinion.” 


We then suggested 


“that it is worth consideration whether the whole chance of the danger which we 
have described might not be more effectively and permanently eradicated by mak- 
ing the entire judicial cost state-borne with a reassessment of a just part upon the 
several counties.” 


The judgment which we then expressed as to the tendencies of 
county control has received recent support from the situation which 
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has arisen in Suffolk County. We understand that no appropria- 
tion has been made this year for printing, stationery and postage 
of the Superior Court in Suffolk County, where much of the judicial 
work of that court is done. It is reported in the public press that 
one reason for this lack of appropriation lies in the fact that the 
printing of trial lists and other papers needed in the work of the 
court has not been placed by the court with the city printing plant. 
Whatever the reason may be, the result is that printing bills already 
incurred have not been paid, that the court is running out of 
stenographers’ note-books, stationery, postage, and other supplies; 
that the printing and disposition of trial lists, called for by the 
rules of court, to assist in the more prompt and convenient despatch 
of business for the sake of the courts and the clients, had to stop, 
at great inconvenience to the bar and every one else, for more than 
a month and has been resumed only by the temporary charity of 
the court’s creditors. We understand that as a result of this 
situation case after case has been postponed because one side or the 
other had no notice that it was to be tried. 

It has even been suggested in the public press that because of 
such lack of funds the Superior Court itself may be obliged to stop 
functioning in Suffolk County. The situation is not only extremely 
serious, but it seems positively absurd that the Commonwealth 
of Massachusetts should allow itself to be placed in any such pre- 
dicament by officials of any county. 

Chapter 213, Section 8, provides that, 

“The courts shall respectively receive, examine and allow accounts for service 
and expense incident to their sittings in the several counties and order payment 
thereof out of the respective county treasuries.” 

This statute, which does not appear to be modified by any other 
statute relating to the County of Suffolk or the City of Boston, gives 
the authority to the Superior Court to incur all necessary expenses 
for note-books, stationery, printing and postage, etc., and to order 
payment from the county treasury. We understand that such 
orders for payment have been made by the court in regard to bills 
already incurred for considerable amounts, but no appropriation 
having been made for such court expenses there appears to be no 
method of getting bills of the court paid except through legal pro- 
ceedings of some kind. 

Under G. L. Chap. 35, Sec. .35 and other sections of the statutes, 
the Supreme Judicial Court upon the suit of the attorney general 
or on petition of “one or more taxable inhabitants of a county” 
appears to have jurisdiction “in law or in equity” to enforce pay- 
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ment by the county of such bills, payment of which has been ordered 
by the court, but certainly legal proceedings for such a purpose are 
undesirable. A situation calling for the unseemly spectacle of a 
legal contest between the court and the county paymasters in regard 
to payment of necessary expenses of the work of the court and the 
consequent interruption of that work should not be allowed to 
continue or recur. Certainly the persons who furnish supplies 
and services for operation of the court should not be forced to sue 
the county for their bills. If there is to be any delay in the payment 
of the public bills for the operation of the courts, which it is the 
constitutional duty of the legislature to provide for, that delay 
should be assumed by the commonwealth in order that the admin- 
istration of justice may not be interrupted. 
We recommend the following draft: 


An Act to Prevent the Interruption of the Administration of 
Justice 


Section twelve of chapter thirty-five of the General Laws is hereby amended 
by adding at the end thereof the following sentence: — 
“If such bills, payment of which has been duly ordered by the court, are not 
paid within days by the county officials, duplicate bills with an order of 
the court for their payment may be delivered to the state treasurer and shall be 
paid by him on behalf of the commonwealth, and reassessed to the proper county.” 


We recommend that a similar provision be added in regard to the 
expenses of the Land Court, of the Probate Courts and of the Dis- 
trict Courts in the appropriate places in the statutes. 


Imitation of Judicial Process. 


We also recommend, for reasons stated on pp. 48-49 of our 
Eighth Report, the following draft act to check the abuse in imita- 
tion of judicial process. 


Drartr Act as TO IMITATION OF JUDICIAL PROCESS. 


Section 1. Forms of demands or notices or other documents 
drawn to resemble court process shall not be used by lawyers, 
collection agencies or other persons in the collection of bills, ac- 
counts or other indebtedness. A district court on complaint of 
any person accompanied by a form alleged to be thus drawn may 
issue an order of notice to the person using it to show cause why he 
should not be ordered to discontinue such use on penalty of con- 
tempt. 

Costs in Trustee Process. 

We also recommend the act, printed on pages 47-48 of our Eighth 

Report, to require payment of a fee of $2 to any person summoned 
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as trustee in an action just as a witness fee is paid and to abolish 
all costs for the trustee in such actions. This recommendation is 
intended to check the abuse of trustee process in general which was 
described on pp. 46-47. We believe that this act will also tend 
indirectly to reduce public expense. 


Notice of Pending Suits Relating to Land. 


By a joint legislative order in 1932, the Council was requested 
to make a report on a bill then pending relative to the operation of 
lis pendens in connection with title to real estate. For reasons 
stated on pp. 57—58 of our Eighth Report, we opposed the bill then 
submitted to us, but recommended an act “relative to the recording 
of notice of pending suits relating to land,’’ which appears on pages 
58-59 of that report and which we again recommend. 


Report requested by the Legislature by Chapter 40* of the Re- 
solves of 1933 ‘‘As to certain matters relating to fees and 
allowances of sheriffs and their deputies, constables and 
other public officers, and as to certain witness fees’’,— being 
the subject matter of Senate document No. 5, House docu- 
ment No. 274, and House document No. 531 of 1933. 


First As TO SENATE Document No. 5 


This was the special report of the Director of Accounts under 
chapter 26 of the Resolves of 1932 which requested him to study 
“the matter of proper fees and allowances in connection with the 
service of writs, executions, warrants, summonses, subpoenas, 
notices, precepts and like processes and the attendance of public 
officers and others as witnesses, and the matter of proper allow- 
ances to public officers for expenses incurred in transporting pris- 





* THE FULL TEXT OF THE RESOLVE IS8 AS FOLLOWS: 


[Cuap. 40] 
RESOLVE PROVIDING FOR AN INVESTIGATION BY THE JUDICIAL COUNCIL AS TO CERTAIN 


MATTERS RELATING TO FEES AND ALLOWANCES OF SHERIFFS AND THEIR DEPUTIES, CON-”* 


STABLES AND OTHER PUBLIC OFFICERS, AND AS TO CERTAIN WITNESS FEES. 

Resolved, That the judicial council be requested to investigate the subject matter of 
current senate document numbered five, being the special report of the director of accounts 
under chapter twenty-six of the resolves of nineteen hundred and thirty-two, relative to fees 
and allowances in connection with service of writs, executions, warrants, summonses, sub- 
poenas, notices, precepts and like processes, to the attendance of public officers and others 
as witnesses, and to proper allowances to public officers for expenses in transporting prisoners 
and in other official travel; and also the subject matter of current house document numbered 
two hundred and seventy-four, relative to establishing the fees of witnesses before certain 
tribunals, and of current house document numbered five hundred and thirty-one, relative 
to further regulation of witness fees of certain police officers; and to include its conclusions 
and recommendations in relation thereto, with drafts of such legislation as may be necessary 
to give effect to the same, in its annual report for the current year. 


Approved July 7, 1988. 
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oners and in other official travel, as now established in Chapter 262 
of the General Laws or elsewhere.” 


G. L. CHAPTER 262 


The Director of Accounts opened his report with the following 
statement: 


“Chapter 262 is a compilation of many laws passed and amended over a period 
of more than one hundred years. It does not appear that there has ever been a 
real attempt to co-ordinate and rationalize these various provisions. Sections 
and parts of sections have been inserted with too little regard to the effect on other 
sections. Fees are provided in other chapters sometimes with and sometimes 
without reference to chapter 262. Clarity of language is conspicuous by its 
absence, and on many matters auditors and accountants must accept different 
but seemingly logical interpretations of the same section in applying them to 
different offices. ’ 

“The chapter establishes fees of justices of the peace, district courts, clerks of 
court, sheriffs, deputy sheriffs and constables, jurors, witnesses and the like, town 
clerks, the secretary of state, registers of deeds and of probate, the land court, 
and many other miscellaneous fees. This is truly a wide field for investigation, 
and involves not only accounting and interpretation of law, but also fundamental 
matters of policy in the administration of justice.” 


CrEeRTAIN Court FEES 


He then takes up sections in chapter 262 relative to various fees 
and compensation to various officers. Beginning with the district 
courts in which (by sec. 2) the entry fee is $1 (with the exception of 
supplementary process), he recommends that the entry fee be 
increased to $3 except in the case of entries under the small claims 
procedure which relates to claims not exceeding $50. 

As to the suggestion for an increased entry fee in the district 
courts, we repeat what we said in our last report (page 18), 

“The argument for the increase of district court entry fees to $3 is the increased 
revenue, about $214,000 if litigation does not slacken. The argument against it 
is the loss through the cost of such cases as are not deterred from resort to the 
Superior Court, the diminished attack upon Superior Court congestion, and the 
sentimental appeal against costly justice in the district or ‘people’s courts.’ If 
the legislature should decide to increase the entry fee in the district courts, we 
believe that it should be done by a plan of graduated entry fees, leaving the pres- 
ent fee of $1 for all actions in which the amount claimed in the writ is $500 or less, 


and providing that the entry fee for actions in which a larger sum is claimed shall 
be larger.” 


As to the Superior Court entry fee which has been fixed at $3 
ever since 1888 (see Sec. 4) he recommends an increase to $15 on 


the ground that the cost to the public of a trial in that court is so 
great that a litigant should “consider carefully before setting this 
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expensive machinery to work” and (as in the case of the district 
courts on a smaller scale) should ‘‘bear a larger share of the expense 
rather than to spread it over the entire public’. He refers to the 
facts which appear from the summary and analysis, in the 5th 
Report of the Judicial Council (pp. 9-12), showing all the cases 
tried in the commonwealth, with or without jury, during the years 
1927-28 and 1928-1929,* and points out, as Your Excellency also 
pointed out in your address to the legislature on January 5, 1933, 
that it would probably be cheaper for the commonwealth to pay 
all the verdicts than to try the cases. In order to protect the right 
of a poor man who is unable to pay the proposed higher entry fee 
he recommends a provision that the court “be permitted to waive 
or suspend this fee on proper representations that the party is 
unable to pay, and that his rights are jeopardized” by the require- 
ment of the higher fee. 

He also recommends a jury fee for those who invoke that most 
expensive procedure. 

As we have already discussed the subject of entry fees and a jury 
fee in an earlier part of this report we do not renew the discussion 
here. 


Fees oF Deputy SHERIFFS AND CONSTABLES FOR SERVICE OF 
Crivit PRocEss 


The next matter referred to is that of the fees and other pay- 
ments to sheriffs, deputy sheriffs, constables and other officers 
particularly provided in section 8. As already shown by the quo- 
tation at the beginning of this discussion these fees and allowances 
are particularly emphasized in Resolves, chapter 40, requesting a 
report by the Judicial Council. As stated by the Director of 
Accounts: 


“Tn civil matters these fees are paid by persons other than public officials. No 
sufficient data are available as to the justice of these charges. These officials are 
not usually full-time employees in any one capacity, but sometimes act in civil 
matters, sometimes in criminal, are paid fees sometimes from the public treasury 
and again by individuals. Unless and until further information is at hand only a 
guess is possible as to the propriety of various fees. . . . 


TRAVEL 
“This part of the chapter brings up one of the most troublesome questions in 
the entire survey, — the question of travel allowance. Here we have provisions 
capable of as many interpretations as there are officials. The first question is, 
Are these allowances in the nature of compensation, or are they to cover expenses? 





*The complete tables of figures appear in the 4th Report, pp. 86-111, and the 5th 
Report, pp. 80-103. 
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If they are intended as compensation, can the officer charge full expenses in addi- 
tion to such allowances? How is it possible for a disbursing or accounting officer 
to know whether the amounts are correct?” 


The wording of sections 8 and 10 is then quoted to illustrate the 
difficulties. The director then continues: 


“Tt will be noted that a different rate by the mile is provided for different dis- 
tances. Without reflecting on the honesty of the officers, it is plain that a dis- 
bursing officer often has to take the interpretation of the person who travels 
because it is impossible to have every fact spread on the record in all cases. Even 
more is the auditing official at a disadvantage when trying to check accounts 
several months old.” 


The matter of the cost to litigants in the service of process has 
been a subject of discussion for many years and there is a marked 
difference of opinion on the subject but practically no information 
as to the actual operation of the present statute as an income pro- 
ducer for deputy sheriffs, constables and others for whose benefit 
the statute exists. 

By Resolves of 1929, Chapter 3, the legislature provided for a 
Special Commission, of which Senator Parkman was chairman, to 
study the whole subject of “duties, salaries, fees, allowances and 
other compensation . .. of all appointive and elective county 
officials.”’ It was a broad field of inquiry in which the common- 
wealth, as represented by the special commission, was entitled to 
the assistance of all officials and citizens in order that the facts 
might be ascertained for the information of the legislature. The 
information received by the commission in answer to its inquiries 
as to the matter under discussion is shown by the following extract 
from the report of Senator Parkman’s commission: 


Extract from ‘‘Report of the Special Commission on County 
Salaries’’ Senate 270 of 1930 


“Deputy SHerirrs, Court Orricers AND CONSTABLES 


“This group of positions can be treated together on account of the similarity 
of the conditions of employment. All are, except certain court officers in Suffolk, 
Middlesex and Worcester Counties, part-time officers. - The court officer receives 
a per diem salary, generally $10, for performing nominal peace duties in the court 
room. The deputy sheriff and constable, who are often court officers in addition, 
are compensated by fees paid for the service of process. The fee for the service of 
[civil] process is paid by the parties to the action. The amount paid out by the 
State in criminal actions is ascertainable from the reports of the county treasurers. 
The amount paid for the service of civil process can only be determined by an 
inquisition of individual deputy sheriffs. In filling out the questionnaires dis- 
tributed by the Commission, deputy sheriffs uniformly failed to schedule the amount 
of compensation received. The Commission believes that the amount of compensa- 
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tion should be determined in order to prove or to disprove the general public beliefs 
on this subject. A bill is recommended requiring that the amount of all fees be reported 
to the county and State authorities. Only after adequate information is so obtained 
can a well-founded decision be made as to the efficiency and economy of the present 
system. 

“The following table, compiled from the reports of the county treasurers, gives 
the cost of process serving, court officers, and related work in the counties of the 
Commonwealth, except Suffolk, for 1928: 


County Total Cost 
Barnstable. , , . , ; $2,768 .35 
Berkshire . . . . . . 7,430.51 
RN folk gy we = 18,940.72 
Dukes . ; ; ; ‘ ‘ 349.20 
Essex . ‘ ; - : ; ; 35,212.57 
Franklin ‘ : , ; ; 3,372.07 
Hampden ; ; ‘ : F 17,756.65 
Hampshire. : ; ‘ ; 6,059 . 96 
Middlesex. F : : ; : 85,182.30 
Norfolk ; ‘ . ; ; : 35,487 .35 
Plymouth. j ; ; : : 23,765.74 
Worcester. f i : ‘ : 30,874.08 

Total. ; : . $267,199.50 


“The items included in the above summary statement are amounts paid for 
serving venires, capiases, warrants and other processes, for committing insane 
persons to institutions, and paid to court officers. It includes full-time salaries 
paid to court officers in several courts in Middlesex County, and a few other 
scattering courts. 

“The figures given in the above table are in addition to the fees paid for the 
service of civil process. The money is distributed among a large number of per- 
sons and often paid in small amounts. In many States this work is performed by 
a relatively small number of full-time employees. 

“A change in travel allowances, in serving writs and in attendance on courts 
has been asked by the deputy sheriffs, but no change is recommended until their 
actual earnings can be determined.” : 


Under sections 8 and 10 the cost of service of a simple summons 
is $1 for each defendant served in the Superior Court and 50 cents 
in the District Court, and in either case for travel “5 cents a mile 
each way to be computed from the place of service to the court or 
place of return and if the distance exceeds 20 miles and does not 
exceed 50 miles 5 cents a mile one way only for all travel exceeding 
20 miles and 1 cent a mile one way for travel in excess of 50” and 
by section 10 if a conveyance is needed for more than 2 miles one 
way 15 cents a mile one way up to 30 miles if the officer uses his 
own conveyance or the amount actually expended by the officer if 
he uses the conveyance of another. As there are about 35,000 new 
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entries in the Superior Court and‘more than 100,000 in the various 
district courts each year and an additional unknown but probably 
very large number of writs served which are never entered in court, 
it is obvious that a large sum is paid by litigants to deputy sheriffs 
or constables every year for service and travel. 

We agree with the recommendation of the Special Commission 
already quoted that the public and the state and county authorities 
as its representatives should have an annual account of all fees 
from all officials authorized to serve process whether in civil or 
criminal matters, in connection with the continuous study of its 
judicial system. Until such information is available we cannot 
study the fees intelligently. We recommend that the legislature 
require such an annual account and to that end submit the fol- 
lowing: 


An Act to provide for an annual report of receipts and expenses 
in the service of civil or criminal process by sheriffs, deputy 
sheriffs and constables. 

Section 1. Sheriffs, deputy sheriffs, constables and other officials charged with 
the duty of serving civil or criminal process shall hereafter file with the Director 
of Accounts (or with the County Commissioners in duplicate, one copy to be for- 
warded to the Director of Accounts) on or before the first of February in each year 
an account of all receipts not required to be paid into the public funds, accounts 
receivable and expenses not repayable from the public funds in connection with 
such service of process during the preceding calendar year in such form as the 
Director of Accounts shall prescribe. The first account shall be made in 1935 for 
the year 1934. 

Section 2. Failure to file such accounts without adequate cause shall be a 
ground for removal from office on petition of the attorney general to the Supreme 
Judicial Court in the case of a sheriff under G. L. Chap. 211, sec. 4, and to the 
Superior Court in the case of all others, and the Superior Court is hereby given 
jurisdiction of such petitions. 

Section 3. This act shall take effect upon its passage. 


SHOULD SERVICE oF CriviL Process BY REGISTERED MAIL BE 
AUTHORIZED AS AN ALTERNATIVE METHOD? 


Another reason for such an annual account is that the suggestion 
has been made in the past and is heard more frequently as a result 
of the current dissatisfaction with the cost, both to the public and 
to litigants, involved in the administration of justice, that pro- 
visions should be made for the service of civil process in all courts 
by registered mail as an alternative method of service except in 
such cases as the court may order service by an officer, or otherwise. 
This suggestion cannot be adequately considered until we have the 
information above referred to, but, as the suggestion has been 
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specially called to our attention again this year we state our under- 
standing of it as follows. The present practice of long standing 
by which service may be made by an officer by leaving a copy of 
the writ or summons “‘at the last and usual place of abode” of the 
person to be served in case he is not found so that personal service 
may be made, has been criticized for many years as unsatisfactory. 
It is said to be the cause of abuse and injustice because of the 
opportunity which it offers for securing defaults resulting from the 
failure of the person to whom the process is directed to receive any 
notice of the proceeding when the copy of the writ or summons is 
thus left by the officer during the absence of the person served. 

There is no absolutely sure way of preventing occasional cases 
of lack of notice where there is not actual personal service by de- 
livery in hand, and as that is not always possible or practicable, 
it is necessary, if the litigation is to proceed that some method 
other than delivery in hand be provided, accompanied by a reason- 
able presumption or inference of notice by the method adopted. 
Thus in the Land Court, registered mail and posting the land is 
adopted in registration proceedings. Registered mail is frequently 
used in the probate courts and ordinary mailing of notices in addi- 
tion to publication in the newspapers is used in various proceedings. 
In the small claims procedure under which 25,000 or more cases are 
annually brought in the district courts throughout the Common- 
wealth the service is always by registered mail as provided in the 
statute unless the court orders additional service. (G. L. Chap. 218 
Sec. 22). 

It is argued that registered mail is received generally throughout 
the country by the persons to whom the letters are addressed, and 
the return receipt which may be had at the total cost of mailing of 
18 cts. is some additional evidence of receipt. It is, of course, 
possible that the signature on such a return receipt may be forged 
or written by some unauthorized person. 

It is further argued that the ends of justice would be secured 
at less expense to persons having just claims if the alternative 
method of service by registered mail with a return receipt requested 
were provided for at the option of the plaintiff as applied to service 
on the defendants in all transitory actions at law and in suits in 
equity unless additional or further service by an officer, or other- 
wise, is ordered by the court; and that in these days it is more 
obvious than usual that every dollar of unnecessary expense im- 
posed upon the individual is a waste and should be eliminated if 
possible. 
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We have stated the arguments that are made in favor of such 
service in order to call the attention of the bar and of the com- 
munity to the problem in the hope of receiving suggestions in regard 
to it, but we do not feel that we can weigh the arguments and sub- 
mit a considered recommendation until we have the information 
which we have suggested as to the present cost of service to litigants. 

The Director of Accounts next referred to the fees in registries 
of deeds, which were revised in 1928, and the registries of probate, 
which were established for the first time in 1926, but made no sug- 
gestions in regard to them. 

The fees for the recording of deeds and other fees in registries 
have no relation to operation of the courts and appear to be beyond 
the scope of the work of the Judicial Council. Accordingly, we 
respectfully beg to be excused from making suggestions in regard 
to them. These fees are for legislative consideration. 


Fees in the Registries of Probate 


In your address to the legislature on January 5, 1933, Your 
Excellency, in discussing the expense of courts, said— 


“The courts of probate and insolvency, and the entire expense thereof should 
be transferred to the respective counties and the fees raised” and, after referring to 
the entry fees in the district courts, “Such fees should be increased so that, taken 
in conjunction with probate fees, the courts operated by counties should be fully 
self-supporting and thereby relieve the general tax payer to the extent of the 
present losses of operation.” 


We are informed that the cost of maintenance of registries of 
probate for 1931 was as follows: 


ins cy ten ae hed a Lae eae $322,237 
PET Pe TS, LT 82,820 
on notin 0 chin.w vac mdi een $405,057 
Income (received by state)..................... 148,473 

Total deficit of registries ................2000. $256,584 


The above analysis does not include cost of salaries, expenses 
and pensions of judges of probate, which in 1931 was $135,326. 

While we agree that the general taxpayer should be relieved of a’ 
part of the burden of expense by reasonable increase in the con- 
tribution of persons using the courts, we are unable to concur in 
the suggestion that the entire expense of the probate courts should 
be transferred to the counties. The probate courts are intimately 
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bound up with the state itself; they are not county courts but state 
courts in the fullest sense being the direct descendants, in their 
major jurisdictions, of the governor and his assistants, upon whom 
the jurisdiction of proving wills and granting administration was 
conferred by the Province Charter of 1691. These courts perform a 
distinctly state function for which the general court is directly 
responsible and not the county governments. 

As suggested in our seventh report (p. 23) the entire cost of all 
courts might well be state-borne and reassessed to the respective 
counties in order to adjust the payment system to the constitutional 
responsibility for control. But in view of the unfortunate ten- 
dencies of county interference with the proper operation of the 
courts, which are discussed in our seventh report and again in this 
report, we respectfully recommend with emphasis that no steps 
be taken which involve in any way an extension of the practical 
opportunities for county interference with the operation of the 
courts. The annual cost of administering the probate courts 
which furnish information upon which inheritance taxes are assessed 
and collected, is covered many times over from the receipts of the 
state from this source. 

Prior to 1921 the salaries of judges, registers and assistant regis- 
ters of probate and the employees of the several registries of probate 
were paid by the commonwealth, save that in Middlesex $5,000 
was payable for clerical services by the county, and in Suffolk 
County various sums were so payable rising in 1920 to about 
$30,000. As a result of a study of this subject matter under Re- 
solve 50 of 1920, the legislature in 1921, by ec. 42, provided for the 
payment of the salaries of all clerks in the several registries of pro- 
bate by the state, thus making them state employees as they had 
been since the earliest times, save as to some in the two counties 
mentioned, with all the pension privileges, and provided that their 
service while on county pay rolls should be reckoned as continuous 
with their future service as state employees. Thus was recognized 
the character of these services, as essentially state services, and the 
discrimination against Middlesex and Suffolk Counties done away 
with. See St. 1921, c. 42, now G. L. Ter. Ed. c. 217, s. 33. See 
also Resolve 50, 1920. 

The only expenses of probate courts now paid by the counties 
are the salaries of court officers and court messengers, those of print- 
ing, supplies, the compensation of masters, auditors and court 
stenographers and the expenses of housing. In our opinion there 
is more reason in logic and justice that these expenses should like- 
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wise be paid by the state, than that all the expenses of these state 
courts should be borne by the several counties. 

Returning to the suggestion that the fees in probate proceedings 
should be increased, we recommend that the entry fee in divorce 
and partition be raised to $15 with a provision that as to libels for 
divorce or for affirming or annulling marriage, the court may for 
cause shown permit the entry of the libel upon payment of an entry 
fee of three dollars. If the fee for divorce and nullity cases is 
raised in the probate courts it should be raised also in the Superior 
Court so that the fee for such cases would be the same in both 
courts. The Superior Court still has concurrent jurisdiction in 
divorce but, as shown by the tables in our reports, almost all divorce 
cases are now brought in the probate courts. 

As the average estate is less than $3,000 we do not recommend 
that the present entry fee of $3, in connection with original petitions 
for probate or administration, be increased. We do feel, however, 
that there are other matters arising as subsidiary to original pro- 
ceedings, in which a fee should be required. We recommend that a 
fee of $3 be required to be paid also in the following matters: 
petition for appointment of succeeding fiduciary, petition for 
sale of real estate, allowance of each account, petition for determina- 
tion of value, for leave to lease real estate, in equity, except those 
relating to separate support, divorce, adoption, of proceedings rel- 
ative to the custody or support of minors, for specific performance, 
for leave to mortgage, for sale or mortgage of estate subject to 
vested or contingent remainder, for sale of real estate by foreign 
executors, administrators, guardians or trustees, for removal of 
personal property by foreign administrator, executor, or guardian, 
including petition for letters to foreign guardian, for release of 
dower or curtesy, for leave to compromise, and for leave to pay 
debts by special administrator; and that a fee of $1 be required in 
the following matters: general petitions and amendment of record 
except in certain cases specified in the draft act submitted, removal, 
payment of deposit, leave to deposit, discharge of surety, new bond, 
care of burial lot, erection of monument and new inventory. 

Some of the foregoing proceedings may be entirely original in 
their character in the sense that the persons seeking relief may never 
be appointed as administrators, executors, guardians, trustees, etc., 
in our probate courts and who yet pay no fee of any kind for im- 
portant adjudications. Examples of these may be found in peti- 
tions for instructions by trustees under written instruments, whose 
trusts are not in course of administration in our courts; similarly, 
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application for adjudications of their accounts. Other examples 
are the petitions by foreign fiduciaries for sale, and for removal of 
property; petitions for sale or mortgage of estate subject to con- 
tingent remainder, jurisdiction over which is governed by the locus 
of the land not necessarily within the jurisdiction where the will 
was proved. 

It is relevant to observe that the jurisdiction of the probate courts 
in equity is concurrent with that of the Supreme Judicial and Su- 
perior Courts were conferred. As to the particular cases where 
the jurisdiction is concurrent, one may proceed in any of the three 
courts. In the Supreme and Superior Courts an entry fee would 
be required. In the probate court there is no entry fee in such 
matters. Frequently such cases are of the most important char- 
acter. By the payment of entry fees in subsidiary matters as 
herein recommended, those seeking the aid of the court would pay 
as they go and small estates closed at the end of the year would not 
be put to the burden of an excessive original entry fee, similar in 
amount to large estates which by virtue of trusts, sales, construc- 
tions, etc., would be constantly creating business over a period of 
years. It is estimated that by the imposition of these increased 
fees in divorce and partition and of the proposed fees in subsidiary 
matters, an additional sum of $35,000 in revenue would be derived 
from the Suffolk County Probate Court and that the entire sum that 
would be derived from all the Probate Courts would be about 
$130,000 additional. 

We therefore recommend the passage of the following draft. 


An Act Relative to Fees in the Registries of Probate 


Section forty of chapter two hundred and sixty-two of the revised laws is hereby 
amended by striking out said section and inserting in place thereof the following: 

The fees of registers of probate and insolvency, payable in advance by the 
petitioner, libellant or accountant, shall be as follows: 

For the entry of a libel for divorce or for affirming or annulling marriage, fifteen 
dollars; providing that in any such case the court may for cause shown permit the 
entry of such libel upon payment of an entry fee of three dollars. 

For the entry of a petition for partition, fifteen dollars. 

For the entry of a petition for the probate of a will, for administration on the 
estate of a person deceased intestate, for a petition for administration of goods 
not already administered, whether with will annexed or without, of a petition under 
section thirty-five or thirty-six of chapter two hundred and nine by a husband or 
wife for authority to convey land as if sole, of a petition for change of name, of 
a petition for leave to carry on the business of the deceased, and for filing a rep- 
resentation of insolvency, and for the entry of a petition for the appointment of a 
special administrator, conservator, trustee, receiver of the estate of an absentee, 
or of a guardian except when the petitioner certifies that the ward’s estate does 
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not exceed one hundred dollars, of a petition for the sale of real or personal estate, 
including sales of estate subject to vested or contingent remainder and petitions 
for sale of real estate or removal of personal estate by foreign fiduciaries, of a 
petition or application for allowance of each account, of a petition for determina- 
tion of value, of a petition for leave to lease real estate, of a petition for specific 
performance, of a petition for leave to mortgage real estate, of a petition in equity 
save such as relates to separate support, divorce, adoption, or the custody or 
support of minors, of a petition for release of dower or curtesy, of a petition for 
letters to foreign guardian, of a petition for leave to compromise, of a petition for 
leave to pay debts, three dollars; of a general petition save such as relate to di- 
vorce, separate support, adoption, or custody of minors, ene dollar; of petitions 
for the removal of a fiduciary, for amendment of record save such as relates to 
divorce, separate support, adoption or the custody or support of minors, for pay- 
ment of deposit, for leave to deposit, for discharge of surety, for new bond, for care 
of burial lot, for erection of a monument, and for new inventory, one dollar each. 

For each certificate issued by the register, fifty cents. 

For copies of records or other papers in the charge of said registers at the rate of 
forty cents a page except as otherwise provided by law; and for the comparison 
and attestation of such copies as are not prepared by said registers, twenty cents 
for each page, plus an attestation fee of twenty-five cents for each copy. 


Note. 


The chairman of the council, Mr. Gage, agrees with the general 
recommendations for increased probate fees but believes that the 
fees for what may be termed compulsory probate proceedings, such 
as administration and probate of wills, instituted in large part to 
determine publicly and for all time the devolution of property and 
for the collection of inheritance taxes should be kept at the mini- 
mum, if not abolished, and that substantial fees should only be 
exacted in voluntary proceedings, such as divorce, petitions for 
partition, bills for instruction, etc., in which the public have no 
immediate interest. 


ALLOWANCES TO SALARIED OFFICERS 

The director said: 

“The question of fees and allowances to officers on salary or 
employed by the day or hour is probably the most troublesome of 
all in the chapter. Sections 50 and 53 are full of conflicting pro- 
visions. It is impossible to definitely determine when a salaried 
police officer, or a sheriff, jailer, constable or other officer who is 
employed by the year, month, week, day or hour, shall receive com- 
pensation for appearance in court or in other proceedings. Some 
claim the right to serve in various capacities on days off and to be 
paid therefor. It is almost never possible to determine whether a 
man is a day officer or a night officer. 

“Tn 205 Mass. 110, one limited point was decided. The Attorney 
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General on October 29, 1921, interpreted certain questions. While 
helpful in these specific instances they do not cover the ground. 
Any one who has had experience knows that seldom are the same 
facts found in two cases. A determination of one case only adds to 
the ammunition of the contending parties in different circumstances. 
I believe there should be a careful study not only of the language 
in these sections, but also of the underlying facts, with a view to 
clear and careful determination of the merits, and a clear and 
forceful wording of the law.” 

We agree with him. The problem is similar to that which arises 
under Section 8 in connection with “travel” allowances to officers 
in the service of process, already referred to. We have made some 
study of the sections referred to and of the varied interpretation of 
them in different parts of the state, some of which were pointed 
out in the circular letter of the Administrative Committee of the 
District Courts of January, 1932. We have not, as yet, arrived at 
a satisfactory conclusion as to the best method of dealing with this 
subject or the matter of ‘“‘travel’’ allowances or other sections of 
Chapter 262 not discussed, and reserve these matters for further 
consideration. 


Seconp. House No. 274. 


The resolve of the legislature also requested a report on this bill. 
It proposes an amendment of Section 29 of Chapter 262 relating to 
witness fees. We reserve this bill for consideration in connection 
with the other sections of Chapter 262 which we still have under 
consideration. 


Tuirp. House No. 531. 


A request for a report on this bill was included in the resolve 
above referred to. The bill proposes to strike out the clause of 
G. L. Chap. 262, Sec. 53 which gives the district courts supervision 
of bills of police officers for witness fees in criminal cases in those 
courts. We oppose this bill. 


Recommendations Adopted by the Legislature Since the Eighth Report 


Recommendations of the Judicial Council were in substance 
adopted by the legislature in 1933 as follows: 

Chapter 100, relative to the powers of a public administrator under 
certain circumstances (See eighth report, p. 52). 

Chapter 129, relative to the rents of real estate and debts of de- 
ceased persons (See eighth report, pp. 52-54). 

Chapter 221, eliminating the requirement of notice of appoint- 
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ment of executors and administrators (See eighth report, pp. 50-51). 

Chapter 244, relative to notice on petitions for vacating judgment 
(See eighth report, p. 54). 

Chapter 247, relative to consolidation of cases for trial in one 
county (See eighth report, p. 38). 

Chapter 300, relative to appeals from decrees dismissing appeals, 
etc. (See eighth report, pp. 55-57). 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 

The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.”’ 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others from 
June 30 to June 30, or from September 1 to September 1, etc. The 
details as to counties appear below and in Appendix A. 


SUPREME JUDICIAL COURT 
Full Bench Cases 


During the year ending August 31, 1932, the Full Bench decided 
403 cases, including 7 cases in which there were rescripts but no 
opinions. There was also 1 advisory opinion of the justices rend- 
ered at the request of the legislature, making a total of 404. (See 
Table of cases since 1873, Appendix A, p. 84.) 


Single Justice Cases 


The business brought before the single justices is shown by the 
following table. Of the number of cases there shown, the litigated 
business ordinarily consists of the equity cases, the applications for 
prerogative writs and occasional disbarment cases. Of these cases 
few are actually tried, with witnesses, by the court. Equity hear- 
ings are usually on motions, demurrers or masters’ reports. The 
cases tried with witnesses are the prerogative writs and disbarment 
cases. The remaining and greater number of cases in the table 
are of a formal nature and require little of the court’s time and 
attention. 
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SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
For THE YEAR BEGINNING SEPTEMBER 1, 1932, THROUGH AuGusT 31, 1933, 
(Not including Full Bench Cases) Re 
0 
ow 9 Referred Petitions ~ 
. erred to i for Oth : 
Counrr. Equity. Superior a. a — Admission ~~ a = 
Court. or Auditors. to Bar. De 
Su 
Barnstable . - - = - - - To 
Berkshire - - Auditor 1 2 1 ~ To 
Bristol 1 - ~ 7 6 2 Fe 
Dukes - - ~ ~ - - In 
x 13 3 2 23 - 3 Ur 
Franklin - - - - - - Ne 
Hampden . 1 - - 12 - 1 As 
Hampshire ~ - ~ - - 1 As 
Middlesex . 51 3 32 24 1 1 
Nantucket . - - - ~ - - 
Norfolk . 2 - - 8 - 2 fo 
Plymouth . 4 - Auditor 1 8 1 1 
Suffolk 92 12 21 58 1,188 
Worcester . 9 - - 6 - - 
Totals 173 18 57 188 1,197 ll 
SUPREME JUDICIAL COURT ENTRIES FOR SUFFOLK COUNTY 4 
SEPTEMBER 1, 1932 TO SEPTEMBER 1, 1933 
Transferred Referred Petitions 
to to Prerogative for = 
Superior Master Writs Admission B 
urt to Bar B 
12 21 58 1,188 
Law Docket B 
Petitions for admission to the Bar 1,188 D 
Petitions for writs of Mandamus 28 E 
Petitions for writs of Habeas Corpus . 14 F 
Petitions for writs of Certiorari 8 H 
Petitions for writs of Error ‘ 4 H 
Petitions for writs of Prohibition 4 N 
Petitions for Disbarment . 2 N 
In re “Fraudulent practices” (Reports of Commissioners filed) 16 N 
Appeals under Chap. =. Acts of 1931 : 5 P 
Applications under G. L . Chap. 123,8.91 . 2 8 
Total entries on Law Docket 1,271 be 
Equity Docket 
Suits in Equity ; 92 
Informations by the ‘Attorney General (for failure to file corporation returns, ete.) i 998 - 
Total entries on Equity Docket . 1,090 
Total entries on both Dockets 2,361 
SUPERIOR COURT . 
Tabulated returns of the clerks of Superior Court for the year, t 
June 30, 1932, to June 30, 1933, in each county, appear in Appendix I 
A. ' 
We have already shown the situation in this court. 
The table on page 87 shows the gradual decrease almost to the 
vanishing point of the divorce business in the Superior Court since 
the Probate Courts were given concurrent jurisdiction. 
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LAND COURT 
STATISTICS FOR THE YEAR 1932 
Registration Cases . r ‘ . ‘ ° . ‘ P ‘ " . ‘ 297 
Confirmation Cases . ‘ ; i . ‘ ‘ ‘ ‘ : ‘ ‘ . 6 
Post Registration Cases . ‘ : ‘ ‘ ‘ z . ‘. . ; ‘ 386 
Tax Lien Cases ; , j ‘ F ‘i ‘ ‘ ‘ ‘ . 464 
Miscellaneous Cases ‘ . ‘ ° ‘ ‘ ‘ . " ° ° e 77 
Total Cases Entered _ i ‘ a ‘ R ‘ - ‘ ij > E 1,230 
Decree Plans Made . ° : . ’ ‘ ‘ 4 ' Z ; 371 
Subdivision Plans Made . . . : ‘ ‘ ‘ . ‘ : ‘ s 309 
Total Plans Made . ‘ X . % ‘ A 7 ‘ > . e 680 
Total Appropriation ‘ * ‘. ‘ ‘ ‘ ‘ . ° $99,515.41 
Fees sent State Treasurer . ‘ 43,764 92 
Income from Assurance Fund Applicable to Expenses G. L. Chap. 185, Bee. 106) ‘ ‘i 6,271.18 
Unexpended Balance ‘ j 7,074.41 
Net Cost to Commonwealth ’ . . a ‘ ; ‘ . ‘ 32,404 .90 
Assurance Fund, November 30, 1932 “ . 234,838.79 
Assessed Value of Land on Petitions for Registration and Confirmation, 1932 ‘ 2,087,198 .00 


‘ — ‘ee for this court in the 7th Report, p. 44, were stated to be for 1929 by error. They were 
orl 


PROBATE COURTS 


The entries in these courts for 1932 were as follows: 











Probate Divorce 
Counttzs. Entries. Entries. 
Barnstable r ‘ : ‘ ‘ r : * 373 48 
Berkshire ° . . ‘ ° . ° R 840 133 
Annulments 
Bristol 1,567 250 
Dukes 72 
Essex a ; ‘ 2 ‘ 5 P ‘ . ‘ 2,888 427 
Franklin . . A : ‘ » . ‘ ‘ . 311 40 
Hampden > > . p ‘ 3 ; ° " 1,356 292 
Hampshire ‘i ‘ > ‘ . n ‘ ‘ ‘ 445 40 
Middlesex ‘ " ‘ . : . . ‘ a 5,219 979 
Nantucket ; 7 : . . : . . No report No report 
Norfolk . ‘ ‘ 7 . ‘ * ‘ ‘ 1,936 282 
Plymouth ‘ ‘ ‘ ° ‘ e : . 1,074 82 
Suffolk . 4 , > ; ‘ ‘4 ‘ ‘ ‘ 4,901 1,232 
Worcester ; ‘ ‘ ; . . ‘ . e 2,598 381 
Total . ‘ 7 ‘ ‘ ; . 7 ‘ é 23,580 4,200 











As we pointed out in previous reports the number of entries 
thus stated in no way represents the amounts of business done by 
these courts, because in each will, estate and trust there are apt 
to arise questions of construction, accounting, etc., that involve 
hearings, decisions and decrees so that they are in effect independent 
cases although never listed as such. In other words, a will offered 
for probate, for example, counts merely as one case although many 
different issues, arising under it, have to be heard and determined. 

We have received the following more detailed reports: 


SUFFOLK COUNTY, 1932 


New Entries — Probate . ‘ ‘ : ; ; : . ‘ 4,901 
Divorce . , . ; : , ; ; 1,232 
Commitments of Insane 4 , ; : . ‘ 1,108 


Total . : . e ° ° ‘ ‘ 7,241 
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Number of decrees entered and recorded . , PF ‘ . 6,170 


Many decrees entered by Court are not recorded and are a included 
in above figure. 


Total number of papers recorded. . . ‘ ; , , 31,251 
Original libels for divorce tried and disposed of ; ; 3 ; 1,093 
Subsidiary proceedings in divorce tried and disposed of _. : 404 
Probate cases tried and disposed of : : : , ‘ ; 974 

Total . : F ‘ ‘ ‘ , . , ; ; 2,471 


’ 


Temporary custody and temporary alimony decrees are not included 
in above figures. 

Included in the 1,093 libels for divorce tried and disposed of are 117 
libels which were fully heard and dismissed. 


Number of people in attendance at opening of Court during 1932 ; 48,870 
Number of people in attendance at opening of Court from January 1 
to November 9, 1933 . ‘ ; ; : 49,810 


There were no cases heard by Court in 1932 undisposed of except one 
pending in Supreme Judicial Court on appeal. 


Entry Fees — Probate . ‘ ! . ; , : . $13,581 
Divorce . ; , . : ; . ; . 6,145 

Fees (Certificates and Copies) : , . : . . 11,336.73 
Total . ‘ : , ' : . ‘ i ‘ . $31,062.73 


MIDDLESEX COUNTY, 1932 
(Compare table of business from 1917 to 1928, 4th Report of Judicial Counsel, p. 108) 


Probate Divorce 
New Cases , y ; 5,219 New Cases : ; . 979 
Papers filed . > , 44,258 Papers filed . ‘ ‘ 3,166 
Accounts filed . ; ; 4,774 Decrees nisi : ‘ : 768 
Decrees . : 7 ; 13,522 allothers. ; 724 
Certificates . ; 13,440 Certificates ‘ : ‘ 989 
Pages — attested copy : 24,494 Orders of notice ‘ . 1,047 
Citations . ; ‘ ‘ 5,131 Petition— modification  . 96 
Letters. , , F 5,287 Petition — contempt . ; 156 
Licenses . : ; P 336 Fees collected . . . $31,597.95 

Trial Record Decrees entered between 4th 
Cases assigned . E 2,404 Tuesday, July and 2nd 
Cases tried and disposed of 1,483 Monday, September , 740 
Designations of special and 

out-of-county judges ; 307 


Days during which Court 
sat for trials . , ; 399 
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- HAMPDEN COUNTY, 1932 
Probate Divorce 

New Cases ; : : 1,356 New Cases ; : ‘ 292 
251 Papers filed : : 14,952 Decrees . : ; : 250 

Decrees. , ; 3,204 Certificates ; ; ; 257 
993 Certificates : ; : 3,098 Orders of notice ‘ : 301 
104 Pages — attested copy ; 5,533 
974 Citations . ' ; : 1,809 
— Letters. : : i 1,279 
471 Licenses . ; ; ‘ 82 

Fees collected . ‘ . $8,543.35 


Trial Record 


Cases tried and disposed of 559 
Designations of special and 
sad out-of-county judges . 48 
87 0 . as ‘ 
Days during which Court sat 
810 for trials : ‘ ‘ 235 


MUNICIPAL COURT OF THE CITY OF BOSTON 


Including small claims and supplementary process cases there 


581 were 41,590 civil cases entered in this court during the calendar 
7145 year 1932, and 37,183 criminal cases during the year ending Septem- 
6.73 | ber 30, 1933. 

273 The following table shows the details of civil actions in this court 


from 1913 to the year 1932, inclusive. 


108) 


979 
3,166 
768 
724 
989 
1,047 


156 
97.95 
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1913 . | 14,005 | 441 | 3.1 7,067 | 50 | 1,735 | 12 |s1,008,147 |s115.10| 74| 4.2] 11 
1914. | 15,173 | 501 | 3.3 7,681 | 50 | 1,676 | 11 976,320 103.45 | 88| 5.2] 18 
1915 . | 16,077 | 401 | 2.4 7,848 | 49 | 1,587 | 10 - - -| -| 9 
1916 . | 16,095 | 401 | 2.4 7,707 | 47 | 1,760 | 11 1,117,059 104.69 | 93| 5.8] 19 
1917 . | 15,552 | 424 | 2.7 7,189 | 46 | 1,745 | 11 1,203,926 126.58 | 88] 5.0] 10 
1918 . | 12,786 | 380 | 2.9 6,381 | 49 | 1,290} 10 | 1,043,886 120.32] 84/65] 6 
1919 . | 12,204 | 408 | 3.3 5,511 | 45 | 1,554 | 12 925,275 157.46 | 76| 4.8| 24 
1920 . | 13,702 | 477 | 3.4 6,078 | 44 | 1,745] 12 | 1,065,379 132.97 | 94] 5.4] 18 
1921 . | 18,640 | 677 | 3.6 7,302 | 39 | 2,203 | 11 1,563,293 146.82] 93] 4.2] 15 
1922 . | 19,948 | 476 | 2.386 | 10,106 | 50 | 2,201 | 11 1,877,970 154.10 | 106 | 4.8| 10 
1923 . | 21,805 746 | 3.4 10,589 | 48 | 2,397 | 11 2,019,262 158.49 77 | 3.2 20 
1924 . | 23,820 | 907] 3.8 | 11,239 | 47 | 2,636 | 11 | 2,256,391 149.86 | 79| 3.0] 14 
1925 . | 26,482 | 1,263 | 4.8 | 13,149 | 49 | 2,661 | 10 | 2,529,877 156.28 | 103 | 3.8] 18 
1926 . | 30,830 | 1,505 | 4% | 15,184 | 49 | 2,928 | 9 | 2,980,009 163.74 | 92] 3.1] 22 
1927 . | 36,025 | 1,303 | 3.6 | 18,129 | 50 | 3,342 | 9.2 | 3,579,613.41 | 152.05] 104 | 3.1] 21 
1928 . | 37,441 | 1,039 | 2.7. | 19,181 | 51 | 3,740 | 9.9 | 3,146,170.07 | 148.13 | 141] 3.7] 14 
1929 . | 39,676 | 992| 2.5 | 20,114 | 50|3,863| 9.7 | 4,154,206.96 | 154.00] 112] 2.9] 14 
1930 . | 39,557 | 1,251 | 3.2 | 17,235 | 43 | 4,131 | 10 | 5,035,129.23 | 181.61 | 118 | 2.8] 9 
1931 . | 39,948 | 1,235 | 3.1 | 12,356 | 31 | 4,290] 11 | 5,141,389.85 | 210.40 | 107 | 2.5 | 14 
1932 . |38,103 |1,199 | 3.1 | 12,155 | 31 |4,160 | 11 ‘| 4,935,040.65 | 212.92 | 143] 3.4] 16 








Cases of Over $5,000 


The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 
1894 to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since September 1, 1929, the jurisdiction 
has been unlimited in amount. 

The number of cases brought in this court in which the ad dam- 
num (amount claimed in the writ) exceeds $5,000 under an act in 
effect Sept. 1, 1929, and the number removed, are as follows: 






























ConTRACT. Tort. Conrract orn Tort. 

Entered. | Removed.| Entered. | Removed.| Entered. | Removed. 
1929 (last 4 months) 44 15 23 1 2 - 
1930 ‘ ‘. . 257 110 230 64 7 4 
1931 . ‘ 331 101 405 130 18 3 
1932 . i . 305 124 365 99 12 7 
1933 (first 9 months) 239 83 277 108 12 4 

















This table shows the use of the recently 
under St. 1929, ce. 316, which took effect Sept. 1, 1929. 


enlarged jurisdiction 
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The status of supplementary process entries in comparison with 
preceding Poor Debtor and Equitable Process cases is shown in the 


following table. 


POOR DEBTOR, ata (OR DUBUQUE) PROCESS AND pa MARCH 1, 1928), 


REPORT. 


UPPLEMENTARY PROCESS ENTRIE 
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Year. Poor Debtor Equitable Supplementary 
Entries. Process. rocess. 

1925 3,720 64 none 
1926 4,353 73 none 
1927 4,615 92 none 
1928 724* 10* 7,273" 
1929 none none 8,082 
1930 none none 6,550 
1931 none none 4,180 
1932 none none 2,067 
























* Period from January 1 to March 1. 


** Period from March 1 to December 31. 


The criminal business of this court is shown in the following 
tables, the motor vehicles cases being also tabulated. 


Criminal Statistics, Municipal Court of the City of Boston, 


for the Year ending September 30, 1933 















































Discharged 
Nel-gremed PLEAS. FInpInas. Gintiiian 
Dismissed Bound Appealed 
Pending.| Begun. | Placed on Over. to 
File before Guilty Not Guilty. Not Superior 
Trial. Guilty. Guilty. ourt. 
203 | 37,183 | 689 | 14,417 | 2,584 | 16,970 | 1,158 | 422 | 1,513 





Motor Vehicle Offences, Municipal Court of Boston, 
for Year ending September 30, 1933 


_ Summons Issued 
Violation automobile law . 
Violation traffic rules 


The violations of the automobile law decreased by 1,092 from last 
year, and the appeals decreased by 165. The violations of traffic 
rules decreased by 1,516 cases from last year, and the appeals de- 


creased by 77. 


There were 137 inquests held in this court from October 1, 1932 
to October 1, 1933 as compared with 97 in the previous year. 


INQUESTS 


1,609 
7,359 


BOSTON JUVENILE COURT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 


Appealed 
128 









78 
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During the year ending September 30, 1933, there were 1,008 
new complaints entered and 43 “‘neglect” cases, as compared with 
958 new complaints and 36 “neglect”’ cases in the previous year, and 
791 new complaints and 24 “neglect” cases in the year ending 
September 30, 1929. Of the 1,008 new cases, 964 were ‘‘delinquent” | 
cases, 1 involved a criminal charge of manslaughter and 6 proved to 
be cases involving adults. 

In connection with these figures, it should be remembered that in 
many of the cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer and 
that in addition to the ‘‘cases” of new complaints entered on the 
docket and reported in the annual returns to the Department of 
Correction, the advice and assistance of the judge is constantly 
sought by parents in informal conferences in cases which do not 
reach the stage of a formal complaint by anyone. 


DISTRICT COURTS 


There are 72 of these courts (with 72 standing justices and 140 or 
more special justices) and their statistical report for the year ending 
October 1, 1933, appears facing this page. 

The table on page 71 shows the facts since 1925 for the purpose of 
comparison. It should be noted that there were 290 less civil writs § 
entered than in the year 1931-1932, but about 10,000 more than in 
1929-1930. The table also shows that the civil business of these 
courts has almost doubled in the past eight years. The jurisdiction 
was enlarged by St. 1929, c. 316, and the bringing of suits for larger 
amounts which formerly had to be brought in the Superior Court 
may account for some of the marked increase in the last two years. 

For the first time, the table facing this page, which shows the 
business in each district court, contains four columns classifying 
the civil business under the heads of, “Contract, Tort, Summary 
Process or Ejectment, and All Other Cases.’”’ A similar classifica- 
tion is in the statistical tables of the business of the Municipal Court 
of the City of Boston. These figures are important as showing the 
relative amount of different classes of litigation. We think it would) 
be valuable if a similar classification of the law cases in the Superior 
Court were included in the reports made by the clerks of court in 
the various counties to the Secretary of the Commonwealth. Under 
the present practice, the law cases appearing in the tables of the 
Superior Court in Appendix A, page 87, are not thus classified. 
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JUDICIAL COUNCIL. 


TRIAL JUSTICES 


There were presented to the ten Trial Justices now in this Com- 
monwealth during the year September 30, 1932, to September 30, 
1933, 1,702 criminal cases as shown below. ‘Trial justices have no 
civil jurisdiction. 


P.D. 144. 


Criminal Cases before Trial Justices for the Year ending 
September 30, 1933 











Cases No. Cases No. Cases | No, Cases 

Pending Begun No. Cases| Bound Pending 

TRIAL JUSTICE. Sept. 30, During | Appealed. Over to Sept. 30, 

1932. Year. Grand 1933. 
Jury. 

Colver J. Stone, Andover . 5 ‘ : - 64 1 1 ~ 
Cornelius J. Mahoney, North Andover J 7 89 ~ 13 22 
John L. Smith, Barre F ° ° ° 2 47 2 1 2 
John R. Healy, Hardwick . . ‘ - 64 ~ 1 2 
Daniel J. Riley, Hopkinton : , P - 39 1 ~ 1 

(Deft. not 

arrested) 
Fred E. Morris, Hudson . P j ‘ 3 149 5 1 - 
George B. Haas, Ludlow . ‘ : - 197 2 3 - 
Luke B. Colbert, Marblehead . f P 1 222 3 16 2 
Walter H. Southwick, Nahant . ‘ ° - 177 - 1 - 
William E. Ludden, Saugus . > . 9 654 1l 40 15 
Totals . ‘ - . ‘: " 22 1,702 25 77 51 




















DEPARTMENT OF INDUSTRIAL ACCIDENTS 


Of the 123,517 accident reports filed with the Department during 
the year 1932, 42,067 were for injuries causing the loss of at least 
one day or one shift, called in the report of the Department ‘‘tabulat- 
able injuries.” Of this latter number 1,553 cases were not insured, 
and how many of them ripened into law suits we do not know. 
Neither can we know how many of the remaining 40,514 cases 
would in fact have gone before our courts if they had not been 
adjusted before the Industrial Accident Board. But when we 
consider that 222 of these 42,067 cases resulted in death, 7 in per- 
manent total disability, 864 in permanent partial disability, and 
that 66.7 per cent of the remainder represent a temporary disabil- 
ity of more than a week, it is evident that the courts have been 
relieved from some thousands of cases that would otherwise have 
been brought to recover damages. The Board is not a court, but 
an administrative commission. It was in part created to relieve 
our courts of the congestion of cases growing out of the relation of 
master and servant. In addition to its administrative duties, the 
Board, and its members, hold several thousands of hearings each 
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year to determine questions of fact and law arising under the Work- 
men’s Compensation Act. Its work is properly to be considered 
when surveying the administration of justice and is therefore re- 
ferred to as in previous reports. 

In lieu of damages and settlements that would have been paid 
to injured employees, if the Workmen’s Compensation Act did not 
exist, there was paid by the various authorized insurance companies 
operating under this act the sum of $7,820,043.54 during the year 
1932 at a gross cost of $219,557.79. As there were receipts of 
$29,026.25 to be credited, the net cost to the Commonwealth was 
$190,531.54. The gross cost was $10,029.10 less, the receipts 
$4,714.03 less and the net cost $5,315.07 less, than in 1931 (see 
8th Report, p. 72). 

There were 7,939 less “‘tabulatable” injuries in 1932 than in 
1931 and 19,674 less than in 1930. This was presumably due to 
unemployment. There were also 20,616 less “accident reports”’ 
filed than in 1930; but the gross cost was $4,650.63 more and the 
net cost $2,443.80 more than in 1930 (see 7th Report, p. 72). 


BOARD OF TAX APPEALS 
The state Board of Tax Appeals is an administrative tribunal, 
to which have been transferred some of the functions formerly im- 
posed on the Superior Court. It came into existence on Decem- 
ber 1, 1930, under St. 1930, c. 416, later amended by St. 1931, c. 218 
and St. 1933, c. 321. 


SUMMARY OF TAX APPEALS 


Combined Formal and Informal Procedure 

















(The State, as a whole) | 1931 | 1932 | 1933 

Total appeals pending at beginning of year ‘ P ¥ 0 145 834 

Total appeals entered (net) during year - i . " 235 1,067 2,762 

= number before Board during year. ; P ‘ 235 1,212 3,596 
288: 

Settled or withdrawn during year . " P ° 59 250 832 

Net total to be decided by Board ° ° . ° 176 962 2,764 

Appeals decided by Board during year ‘ a 4 31 128 362 

Appeals pending at end of year 3 é ‘ P 145 834 2,402 














From December 1, 1930 to November 30, 1933, 34 appeals were 
claimed from the Board to the Supreme Judicial Court of which 27 
were perfected by the printing of the record. 


T. HOVEY GAGE, Chairman. ARTHUR W. DOLAN. 
FREDERICK LAWTON. CHARLES L. HIBBARD. 
CHARLES THORNTON DAVIS. FREDERICK W. MANSFIELD. 
WILFRED BOLSTER. WILLIAM G. THOMPSON. 


FRANK W. GRINNELL. 
A Memorandum by Mr. Thompson appears on the next page. 











JUDICIAL COUNCIL. 
MEMORANDUM BY MR. THOMPSON. 


I have signed the Council’s report because I am in general agree- 
ment with the views and recommendations therein contained. 
Indeed, my colleagues have done me the honor of accepting many of 
my views in the first part of the report including the matter under 
the heading ‘“The Bar.” The reason why I feel constrained to file 
this memorandum is not so much what the report does contain, as 
what it does not contain. 

The Council suggests that the cause “of these faults and criti- 
cisms” of the courts may ‘“‘lie deeper than any mere defect of juris- 
diction, practice or procedure.” It mentions ‘‘the serious criticism 
of the conduct of some of the courts,” and then passes to a discus- 
sion of the congestion in the Superior Court, attributing it to 
“excessive claims of jury trial’? under statutes which constitute 
“a standing invitation for abuse of the constitutional right.’”” The 
Council refers to the “‘shocking disclosures of the common, brazen 
corruption among some of the jurors,”’ and says: 


P.D. 144 


“The present statutes invite and encourage not only the excessive but the dis- 
honest use of the constitutional right to jury trial, particularly in connection with 
automobile claims,” etc. 


And in discussing the District Courts the Council says: 


“We are very much aware of the discredit brought upon the whole system by the 
indiscreet and unjudicial conduct of a relatively small number of its officials.” 


The Council makes certain suggestions, in which I heartily con- 
cur, for the improvement of juries; but says nothing further about 
the personnel of the courts. In my opinion a further cause, “deeper 
than any mere defect of jurisdiction, practice, or procedure,’’ may 
be discovered there. 

In the report of the Special Commission on Public Expenditures 
it is stated that the “congestion in the Superior Court is directly 
attributable to the weakness of the District Courts system,” and 
that, 


“There is no good reason why the standards of the lower courts should not be 
raised so that they may be able, fairly and efficiently, to handle the great bulk of 
cases which, by their accumulation in overwhelming numbers, have paralyzed the 
operation of the Superior Court.” 





For reasons later pointed out, I think it is true that to some 
extent, but not to a very large extent, the congestion in the Superior 
Court is attributable to the weakness of the District Courts — or 
rather, to distrust of some of the judges of those courts. With the 
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intimation in the rest of the statement that the standards of the 
lower courts ought to be raised, I am in entire agreement. 

In the report of the Special Commission on Crime it is said: 

“So far as the commission can discover there has been no complaint or criticism 
of the fashion in which the judges of the Superior or Supreme Judicial Courts have 
conducted themselves, certainly so far as concerns what may be termed the motive 
of their functioning. So much cannot be said of all the District Courts. There is 
a widespread belief that in some instances favored attorneys have been able to 
obtain disposition of cases against the public interest in these courts. The record 
of the disposition of cases of offenders repeatedly brought before these courts can 
in the nature of things result only in disrespect for law and in embarrassing the 
conduct of the warfare on gangdom.” 

These two statements contain an adverse criticism of some of 
the District Court judges, but go no further. And in the reports 
of both Special Commissions, as well as in the report of the Council, 
the major emphasis is laid upon questions of system and organiza- 
tion, and not upon the fitness of the persons entrusted with the 
working of the system. I believe the emphasis is misplaced. It 
is an illustration of the over-importance attached in this country to 
system and machinery as distinct from the personal characteristics 
of the individuals in charge. In its most crude form it appears in 
the popular misconception of the expression “‘a government of laws 
and not of men,” which contains the lurking assumption that laws 
will somehow be self-executing, and that the best government is 
that which depends least upon the vigor and character of the in- 
dividuals who, in the words of Gladstone, “work the institutions of 
their country.” With this conception, and with all the unexpressed 
assumptions which go with it, I disagree. 

While I know that many of the District judges in this Common- 
wealth are men well qualified for the function which they perform, 
and even for an enlarged jurisdiction, I am equally certain that a 
considerable number of them are not qualified for the judicial office. 
The fact may be unpleasant, but it ought to be frankly faced. 
Until it is faced, and steps are taken to remove such individuals 
from office, by legislating their courts out of existence if no other 
way of doing it can be found, I am opposed to any further enlarge- 
ment of the jurisdiction of the District Courts. It is not encum- 
bent upon me to mention names in this connection. They can be 
readily ascertained by anyone who sincerely desires to learn the 
truth. 

The judges of the District Courts are subject to a temptation 
which does not exist in the case of judges of the higher courts. 
District Court judges sit usually in one court, with little or no super- 
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vision. The Special Commission on Crime points out that there is 
a widespread belief that favored attorneys have obtained disposition 
of criminal cases against the public interest. I think this same 
tendency to favor for one reason or another certain lawyers or classes 
of litigants occurs also in civil cases. The judge is tempted to favor 
the lawyer whom he likes, and to bear down upon the lawyer whom 
he does not like — in other words, to become arbitrary and tyran- 
nical. With a prolonged tenure of office this tendency is apt to 
increase. Many cases are removed by defendants, especially by 
insurance companies, to the Superior Court. They cannot be so 
removed unless a jury claim is filed, and such removals thus tend 
to increase the congestion on the jury side. I do not believe that 
the reason for such removals is always merely a desire for delay. 
From reports that have reached me, which I believe to be reliable, 
I am of the opinion that in many such cases the real reason for the 
removal is that the defendant has a justifiable fear that the judge 
will unduly favor the plaintiff, either by forcing a settlement, or 
by not deciding the case fairly and impartially. 

What is conventionally required of judges? First, that they 
should be men of integrity; second, that they should be men of 
knowledge and keen perceptions; and third, that they should be 
men of courage. I venture to think that there is another char- 
acteristic as important as any of those mentioned. It is that they 
should be men of that humbleness of heart which incidentally is 
the foundation of good manners, and is also the source of sympathy 
and the beginning of wisdom. 

I am clearly of the opinion that the District judges should be 
under much closer supervision than they are under at present, and 
that this should be brought about by increasing the powers of the 
Administrative Committee; and I also think it would be desirable 
to establish some system by which a judge who appears to be in 
danger of coming too much under local influences could be trans- 
ferred from time to time to other districts. 

Now coming to the Superior Court, I feel that too much is said 
about the “system” of jury trials, and the “‘abuse” of the “system,”’ 
and too little about the extent to which the unsatisfactory results of 
the “system” are due to lack of personal competence in the men 
who operate it, rather than to any intrinsic defect in the “system”’ 
itself. What is the reason why tort plaintiffs are so anxious for a 
jury trial in the Superior Court? Recent disclosures have indicated 
that one reason is probably the possibility of corrupting or mis- 
leading jurors. We have suggested a remedy for that in the more 
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careful selection of jurors. But I venture to think that another 
reason is the lack of certain essential qualities in some of the judges 
of the Superior Court, combined with a statutory restriction upon 
their power to advise (not to coerce) juries on questions of fact in 
cases where such advice is appropriate. 

Consider this matter of tampering with juries in Suffolk County. 
Is it something that has recently come into existence, or has it 
existed for along time? The latter opinion is the one held by many 
members of the bar. It would seem hardly possible that the sus- 
picions of the judges of the Superior Court should never have been 
aroused before the recent disclosures. Would it have been expect- 
ing too much of the judges to institute an investigation, or at least 
to suggest that an investigation be made? I well understand that 
the situation was a difficult one. Such a crime as jury-fixing is 
hard to prove, and yet it strikes at the very foundation of civilized 
government, and might, it would seem, command the attention of a 
vigorous and courageous judiciary. 

Suppose by some change in the method of selecting jurors all of 
them became both intelligent and honest. They might still be 
unduly influenced by appeals to sympathy, or confused by the com- 
plexity of the evidence, particularly in cases involving expert 
testimony. Not all disputed questions of fact are easy of solution. 
Cases are frequently tried in the Superior Court where the decision 
of any one of a number of disputed facts is difficult, and the difficulty 
is greatly increased by the necessity of carrying in mind and apply- 
ing correctly in the form of a general verdict the principles of law 
which the judge is in many cases, particularly in contract cases, 
required to state with elaboration. In such cases careful discrimi- 
nations by the jury are frequently required, even when their task is 
somewhat lightened by requiring them to answer special questions. 
In cases of this character juries need, and in jurisdictions where the 
common law prevails have always received, the assistance of the 
judge, not by way of “‘charging them on the facts,” to use a current 
phrase which conveys an entirely misleading idea of the function of 
the common law judge, but by giving them advice based upon the 
experience of the judge and his presumably superior training and 
mental capacity — advice which they are at liberty to follow or 
reject, as distinguished from his statement of legal principles, which 
they are bound to accept. This distinction is not commonly under- 
stood by laymen. 

In 1859 a committee of the Legislature appointed to consider a 
report of the Commissioners on the consolidation of the statutes 
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inserted into the General Statutes as Sec. 5 of Chap. 115, the follow- 
ing provision: “The courts shall not charge juries with respect to 
matters of fact, but they may state the testimony and the law.” 
That provision has been carried forward in all subsequent consoli- 
dations, and is now G. L., Chap. 231, Sec. 81. As stated in Vol. 1, 
Mass. Law Quarterly (Nov. 1915), p. 77: 

“Tt does not appear to have been suggested by the Commissioners or by any of 
the printed reports of subcommittees, but it appears in the general report of the 
committee. There does not seem to have been any general discussion of it and it 
was adopted along with the consolidated mass of law in the General Statutes,” etc.* 

The statute has been interpreted as meaning that the judge may 
‘not in his charge express any opinion as to the credibility of any 
witness, lay or expert, or any opinion as to the probative weight of 
any evidence. The consequences have been serious and far reach- 
ing. The statute has, in the first place, thrown upon juries a bur- 
den which the common law never intended they should bear, and, 
in the second place, it has reduced the standard of competency 
which used to govern the selection of judges. It is much easier to 
find a man who can give to the jury a correct but colorless statement 
of the law than it is to find one who has the judgment to decide 
when, and the knowledge and skill to decide how, to help them avoid 
mistakes in dealing with the facts. In the report of the Special 
Commission on Crime a well known passage is quoted from the 
opinion of Braley, J., in Whitney v. Wellesley & Boston St. Ry., 
197 Mass. 495, 502, in which the learned judge, commenting on this 
statute, and referring to the residuum of power still left in the judge, 
said: 

“Tf an unbiased analytical statement of the testimony and of the law distinctly 
indicates the party who is entitled to prevail, this furnishes no just reason for the 


defeated party to complain, either of the method employed or of the adverse 
verdict”; ' 


and, 


“In a word, the judge who discharges the functions of his office is, under the 
statute as well as at common law, the directing and controlling mind at the trial, 
and not a mere functionary to preserve order and lend ceremonial dignity to the 
proceedings.”’ 

If all the judges of the Superior Court were capable of exercising 
even this residuum of power, the possible advantage of bringing 
groundless suits would be considerably reduced. But unfortunately 
that is not the case. And if all of them were capable of exercising 
the traditional common law powers of the trial judge, and permitted 





* For a statement of the real reason for the adoption of this statute see 11 Mass. Law 
Quarterly (Jan. 1926), p. 57. 
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to do so, there would, in my opinion, be a very substantial falling 
off in the number of tort entries in the Superior Court, and fewer 
judges would be needed instead of more. Those powers are thus 
stated by Mr. Justice Gray speaking for the Supreme Court of the 
United States in the case of Capital Traction Co. v. Hof, 174 U.S. 
1, 16, where he quotes with approval prior Federal decisions, as 
follows: 

“In the courts of the United States, as in those of England, from which our 
practice was derived, the judge, in submitting a case to the jury, may, at his dis- 
cretion, whenever he thinks it necessary to assist them in arriving at a just conclu- 


sion, comment upon the evidence, call their attention to parts of it which he thinks 
important, and express his opinion upon the facts”; 


and, 


“Trial by jury in the courts of the United States is a trial presided over by a 
judge with authority not only to rule upon objections to evidence and to instruct 
the jury upon the law, but also, when in his judgment the due administration of 
justice requires it, to aid the jury by explaining and commenting upon the testi- 
mony, and even giving them his opinion on questions of fact, provided only he 
submits those questions to their determination.” 

And in 1830 Chief Justice Parker, speaking for the Court in 
Commonwealth v. Child, 10 Pick., at p. 256, said: 

“We know of no rule requiring the judge to conceal his opinion. He is to com- 
ment upon the evidence. Is he to do it by merely stating that one witness says 


this thing and another says that? Has he not power to say, this evidence is weak 
and that evidence is strong?” 


In the courts of this Commonwealth the power to set aside ver- 
dicts as against the weight of the evidence still remains; but it is 
hedged about with restrictions, and is no substitute for the power 
to guide the jury to a correct decision in the first place. Moreover, 
the effect of depriving the Court of the common law power to advise 
the jury on the facts has been to strengthen the impression that the 
power to set aside verdicts is a dangerous power, to be sparingly 
exercised. Lawyers not familiar with the historical function of the 
judge in assisting the jury in deciding the facts are disposed to be- 
lieve that any interference with the absolute power of the jury is a 
usurpation on the part of the judge. But the power to help the 
jury in deciding questions of fact is an essential part of trial by jury, 
as that expression has come down to us in the common law. Orig- 
inally it might well have been argued that any statute like the one 
in question which attempted to take away the power, was uncon- 
stitutional as impairing the right of trial by jury, just as would have 
been a statute taking from the jury the ultimate right to settle the 











80 





JUDICIAL COUNCIL. P.D. 144. 


facts. I fear, however, it is now too late to expect that the con- 
stitutionality of this statute can be successfully attacked. I know 
that many of the judges of the Superior Court would be competent 
to exercise the power if it were restored to them; but I feel equally 
sure that that is not true of all of them. For that reason I think it 
would be a mistake to repeal the statute. It would be dangerous to 
give such power to a judge not competent to exercise it. If one 
were compelled to pick out any one test that would mark the differ- 
ence between a great judge and a mediocre judge, I think it would 
be the capacity to exercise wisely and intelligently the power to 
advise juries on the facts. 

It is not wholly in a superior system of practice and procedure 
that the English administration of justice is superior to ours. It 
is rather in the type of men who administer the system. The use 
of this power in a criminal case is apt to seem to an American 
lawyer like an exercise of tyranny deserving of impeachment. But 
it does not seem so to the English, who are certainly as sensitive to 
any tyrannical use of power as we are. The trouble is that with us 
the traditional function of the common law judge has passed out of 
memory. 

In his story of “The Two Drovers” Sir Walter Scott, himself a 
trained lawyer, introduces as fiction the striking features of a 
murder trial in an English court which he is said to have witnessed 
as a young man. The essential facts were undisputed. The fol- 
lowing statements in the charge of the judge, as reported by him, 
seem strange to our ears, but would not have startled our ancestors: 


“T repeat, that this unhappy man ought personally to be the object rather of 
our pity than our abhorrence, for he failed in his ignorance, and from mistaken 
notions of honor. But his crime is not the less that of murder, gentlemen, and in 
your high and important office, it is your duty so to find. Englishmen have their 
angry passions as well as Scots; and should this man’s action remain unpunished, 
you may unsheath, under various pretenses, a thousand daggers betwixt the 
Land’s-End and the Orkneys.” 


Perhaps Chief Justice Shaw would not have gone quite so far in 
charging the jury in a first degree murder case; but if he had, I 
doubt if any of his contemporaries would have accused him of 
tyranny. The point is that in his day we had judges of a type who 
were in fact “‘the directing and controlling mind at the trial,’”’ both 
in criminal and civil cases. They were men before whom it was un- 
profitable to bring dishonest, speculative, or groundless civil suits. 
Ideals of the worth of public life were then high, and the test of 
fitness for public office was correspondingly high. The various 
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familiar euphemisms to describe characteristics now deemed de- 
sirable in a judge had not yet come into common use. In my 
opinion it is not the lack of adequate salaries which prevents us 
from obtaining the services of judges fully qualified for the office. 
It is the lack of any clear conception in the public mind of what are 
and what are not the essential characteristics of a good judge. 
When I think of the really great judges of the Superior Court whom 
I have known — men such as Blodgett, Mason, and Sheldon — I 
doubt whether they could ever have made a fortune as practicing 
lawyers, and whether either at the bar or in politics they would 
have been known as popular men with a large following. If they 
had had a motto, I think it would have been “Sublimiora Petamus.”’ 

Of course I do not mean that lack of success at the bar is a quali- 
fication for the bench. Nor do I mean that success as an advocate 
disqualifies a man for the bench. A successful advocate may make 
a good judge, as we know from the English experience. What I do 
mean is a certain background, a certain point of view, a certain 
tone and fibre which compel respect although they may not create 
popularity—qualities difficult to define, but indispensable. 

The automobile compulsory insurance law is no doubt at present 
one cause, and a serious cause, of the congestion in the Superior 
Court; but I do not think it is the only cause. I can remember no 
time in the last forty years when there has not been congestion in the 
Superior Court, certainly in Suffolk County, in the sense that a long 
time has been required to bring a jury case to trial. The period of 
delay has varied from time to time; but the cases that have clogged 
the docket have been personal injury cases of one type or another. 
And the cause of the bringing of so many such cases has been the 
belief on the part of certain lawyers that even in cases weak both in 
point of liability and in point of extent of injury, the chances were 
in favor of getting and holding a large verdict. In spite of occa- 
sional adverse verdicts by conservative juries, and interferences 
after verdict by some judges, this belief still persists. I think most 
lawyers who for any considerable time have had actual experience 
in the trial of cases in Suffolk County will agree with this view. 

Litigants should, in my opinion, have the benefit of the services 
of the ablest judges in the court of first instance, and not, as under 
our present system, be compelled to seek the services of such men 
only for the purpose of correcting the errors of other men in cases 
sent up on printed records. The public should become accustomed 
to regard the results in the courts of first instance as in most cases 
final, and the appeal as the exception. That is the situation in 
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England and in some of the British Dominions. When we con- 
sider the relative populations of England and Massachusetts, and 
compare the number of judges found sufficient in England with 
the number here, and consider further the insistent demands here 
for more judges, the conclusion is irresistible that something besides 
our “system” of administering justice is wrong. No doubt our 
system could be improved by establishing a unified court with divi- 
sions, as in England; but that alone would not be sufficient.’ { What 
we expect of our judges is based upon distrust and fear of power 
where power is needed. The result is waste of public money, and 
inefficiency and uncertainty in the administration of justice. 

Nothing I have said is intended or should be taken as a general 
reflection on the personnel of the Superior Court. There are men 
on that court who would lend distinction to any bench. Nor do I 
intend any reflection upon the motives of Executives, past or pres- 
ent. Some of them have failed to give sufficient thought to the 
matter of judicial appointments; but after all, the Executive can- 
not be expected in this matter to go much beyond what popular 
sentiment demands. When, as has happened two or three times 
during the past two years, the Executive disregards commonplace 
standards, and appoints men of real intellectual distinction, that 
is an act of leadership tending to enlighten public opinion; and 
what is needed is a more enlightened public opinion on this subject. 
I believe that if we dared to establish a trial court of general juris- 
diction made up of judges capable of exercising the powers to which 
I have referred, the agitation for an increase in the number of judges 
would disappear, because it would become plain that we did not 
need as many judges as we already have. Such a step would not 
be popular with some lawyers, but I think it would create public 
confidence where there is now distrust. Meantime men should 
think twice before they urge upon the Executive in the appoint- 
ment of judges considerations other than fitness determined by 
clearly defined and adequate standards. 


W. G. THOMPSON. 
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Criminal business for year ending Sept. 30, 1933 
Trends of Litigation 
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Trial Justices (Criminal business) 
Industrial Accident Board 
Board of Tax Appeals 
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STATISTICAL TABLES 


TABLE OF CASES DECIDED BY THE SuPREME JupIcIAL Court, 1875-1933 
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Court Number Reported in the Court Number Reported in the 
Year of Following Volumes YEAR of Following Volumes 

ENDING Cases of Massachusetts ENDING Cases of Massachusetts 

Avg. 31. Decided. Reports. Ave. 31. Decided. Reports. 
1875 394 115, 116, 117, 118 1905 384 186, 187, 188 
1876 418 118, 119, 120 1906 484 188, 189, 190, 191, 192 
1877 403 120, 121, 122, 123 1907 441 192, 193, 194, 195, 196 
1878 388 123, 124, 125 1908 397 196, 197, 198, 199 
1879 334 125, 126, 127 1909 413 199, 200, 201, 202, 203 
1880 316 127, 128, 129 1910 356 203, 204, 205, 206 
1881 372 129, 130, 131 1911 390 206, 207, 208, 209 
1882 293 131, 132, 133 1912 388 209, 210, 211, 212 
1883 344 133, 134, 135 1913 427 212, 213, 214, 215 
1884 374 135, 136, 137 1914 472 215, 216, 217, 218 
1885 367 137, 138, 139, 140 1915 432 218, 219, 220, 221 
1886 385 140, 141, 142 1916 433 221, 222, 223, 224 
1887 399 142, 143, 144, 145 1917 417 224, 225, 226, 227, 228 
1888 321 145, 146, 147 1918 391 228, 229, 230, 231 
1889 349 147, 148, 149 1919 340 231, 232, 233 
1890 344 149, 150, 151, 152 1920 341 233, 234, 235, 236 
1891 321 152, 153, 154 1921 378 236, 237, 238, 239 
1892 422 154, 155, 156, 157 1922 356 239, 240, 241, 242 
1893 354 157, 158, 159 1923 397 242, 243, 244, 245, 246 
1894 341 159, 160, 161, 162 1924 422 246, 247, 248, 249 
1895 333 162, 163, 164 1925 419 249, 250, 251, 252, 253 
1896 356 164, 165, 166 1926 483 253, 254, 255, 256, 257 
1897 371 166, 167, 168, 169 1927 515 257, 258, 259, 260, 261 
1898 397 169, 170, 171, 172 1928 467 261, 262, 263, 264 
1899 339 172, 173, 174 1929 496 264, 265, 266, 267 
1900 366 174, 175, 176 1930 487 268, 269, 270, 271 
1901 381 176, 177, 178, 179 1931 459 271, 272, 273, 274, 275, 
1902 381 179, 180, 181, 182 1932 427 276.277, 278, 279, 280° 
1903 348 182, 183, 184 1933 404 280-283 
1904 354 184, 185, 186 























* Volume 279 will be out before January 1, 1933 
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REFERENCES TO AUDITORS AND MASTERS IN THE 
SUPERIOR COURT 


CALENDAR YEAR, 1932 











County. Auditor. Master. 

Barnstable . i ‘ > ‘ ° . ‘ ° 5 18 7 
Berkshire . e ‘ ‘> ‘ . . ; ‘ a 10 9 
Bristol ‘ a" R » . F ‘ 2 ‘ 37 41 
Essex . ‘ . “ j ‘ u ‘ , ‘ ‘ 666 58 
Franklin * . . 1 ‘ ‘ . a é ‘ 12 5 
Hampden . ‘ ‘ : ‘ » a ‘ ‘ a 215 63 
Hampshire . i ‘ ; X - 4 : ‘ 26 9 
Middlesex . . > ‘ ; ; ; : ; : 494 142 
Norfolk ; ; : ‘ ‘ ‘ ‘ ; ‘ 66 40 
Plymouth 58 29 
Suffolk ‘ A ; : ; ‘ ‘ ‘ ‘ : 504 294 
Worcester . » . . ° ° e » ‘ ‘ 842 55 

2,948 752 





JANUARY 1 TO SEPTEMBER 30, 1933, INC. 








Country. Auditor. Master. 

Barnstable . , é ‘ ‘ : ‘ » ‘ ‘ 4 5 
Berkshire . . ‘ R ‘ i ; . ‘ _ 6 8 
Bristol : ‘ " ‘ ‘ . ‘ . ; R 10 24 
-. ‘ ° ‘ . ° . ‘ : . ° 12 19 
Franklin . a" ‘ ‘ . ‘ a ; é : 13 7 
Hampden . ‘ § . . F ; é ‘ 23 33 
Hampshire . ‘ ‘ ‘ ‘ . ‘“ ‘ s 13 15 
Middlesex . . ; ‘ . . ; . x 16 57 
Norfolk ° ‘ . ‘ ‘ : 8& 18 
Plymouth . ‘ ‘i ° a . ‘ ‘ ‘ * 11 19 
Suffolk ‘ ° . ‘ ‘ , ‘ ‘ . ‘ 62 246 
Worcester . ° ° ° ° ° ‘ ° ‘ . 33 39 
211 490 





Two or more cases tried together are counted as one reference. 


The decrease in the number of auditors in the first 9 months of 
1933 results from the use of auditors in accident cases being discon- 
tinued. 
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Contract 

















TRENDS OF 


LAW CASES SUPERIC 














LAW TRIALS. 
Law ENTRIES. 
Jury JURY-WAIVED. 
% %G 
State Suffolk Suffolk State. Suffolk Suffolk. State. Suffolk. Suffolk. 

1914 12,831 6,133 48 2,403 1,245 52 692 196 28 
1915 3,82 6,716 48 2,265 1,184 52 692 234 33 
1916 14,349 7,080 49 2,440 1,237 50 533 162 30 
1917 5,861 8,021 51 2,543 1,323 52 614 187 30 
1918 14,832 7,361 50 2,232 1,140 51 564 178 31 
1919 13,116 6, 51 2,263 1,302 57 508 178 35 
1920 15,638 7,498 48 2,148 1,177 54 662 205 30 
1921 9,288 9,173 47 2,164 1,123 51 753 256 34 
1922 20,552 9,645 47 2,130 1,087 51 634 210 33 
1923 21,094 9,473 44 2,462 1,273 51 781 267 34 
1924 21,964 9,823 44 2,594 1,569 60 563 274 48 
1925 23,090 10,034 43 3,022 1,695 56 514 209 40 
1926 23,223 10,793 46 2,735 1,074 39 668 337 50 
1927 24,517 11,863 48 2,857 1,149 40 696 54 
1928 32,551 16,270 50 2,672 1,053 39 669 350 52 
1929 33,165 16,562 49 2,517 1,089 43 490 243 49 
1930 35,190 17,584 50 2,684 1,069 39 617 325 52 
1931 36,190 18,370 50 2,533 1,063 42 808 362 44 
1932 34,464 16,209 47 2,505 966 38 725 335 
1933 28,587 12,210 42 2,080 787 38 1,319 695 52 






































* Includes Equity. 
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Conrract (INcLupING ConTrRacT or Tort). 
Per Cent of 
Per Cent of Contract Per Cent of 
All Entries. Entered. Tried Entries Tried. All Entries. 

1913 84 11,790 1,198 10 10 
1914 86 13,14 1,192 9 9 
1915 89 14,321 - - 8 
1916 88 14,198 - = 9 
1917 84 13,087 ~ - 12 
1918 82 10,493 - - 15 
1919 79 9,665 ~ ~ 18 
920 79 10,854 - - 17 
1921 81 15,236 1,521 10 14 
1922 82 16,479 1,548 9 13 
1923 79 17,429 1,513 8 15 
1924 19,083 1,682 3 16 
1925 79 21,035 1,676 7 17 
1926 79 24,475 1,728 7 17 
1927 78 28,346 1,927 6 18 
1928 77 29,141 1,895 6 19 
1929 80 1,763 2,177 6 17 
1930 76 30,284 2,313 7 21 
1931 73 29,487 2,140 7 24 
1932 76 29,251 2,112 7 20 
1933 (Jan.—Oct.) 75 17,524 1,266 7 20 























YDS OF LITIGATION 
SUPERIOR COURT—1914—1933 







































































TRIAL TIME PER CASE IN 
DaYs SAT FOR Dars saT For Jurr- DAYS. 
JURY TRIAL. WAIVED TRIALS. 
IVED. Jury. JURY-WAIVED. 
% % % 
ik. Suffolk. State. Suffolk. Suffolk. State. Suffolk. Suffolk. State. Suffolk. State. Suffolk. 
} 28 2,655 1,246 46 117 33 1.1 1. .51 -51 
' 33 2,703 1,289 46 375 1 34 1.19 a .54 .55 
, 30 2,824 ‘ 44 347 117 33 1.17 1. -65 .72 
; 30 2,809 1,269 45 320 118 36 1.1 -95 .52 -63 
} 31 2,643 1,17 44 372 138 37 1.18 3 .66 .77 
3 35 2,588 1,239 47 275 89 32 1.14 .95 .54 .50 
] 30 2,745 1,2 44 391 118 30 1.2 1. .59 -66 
J 34 2,758 1,195 43 3380 137 36 1.2 ® 5 .53 
) 33 2,541 1,1 45 475 139 29 1.1 Be .74 -66 
q 34 2,804 1,197 42 448 149 33 4 .94 .57 .55 
L 48 2,720 Be 47 0 116 34 Rs .83 -6 .42 
) 40 2,988 1,311 43 335 141 42 .98 Bi .65 .67 
4 50 3,378 1,441 42 311 132 42 1.2 1.3 .46 .39 
) fy 3,361 ¥ 42 441 168 38 1.1 1.2 .63 .44 
) 52 3,374 1,548 45 *1,238 *776 = 1.2 1.4 - - 
3 49 2,924 1,265 43 1,209 - 1.1 1.1 - - 
5 52 3,358 1,415 42 1,466 972 - 1.2 1.2 - - 
2 44 3,223 1,357 41 1,439 886 ~ 1.2 1.27 - - 
5 46 3,142 1,369 43 1,312 804 - 1.2 1.34 - - 
5 52 2,444 980 40 ’ 1,085 - 1.1 1.2 - - 
MUNICIPAL COURT—1913—1933 
Torr. ALL OTHERS. 
Per Cent 
‘er Cent of of Tort ’ Total 
ll Entries. Entered. Tried. Entries Tried. Entered. Tried. Entries. 
10 1,506 454 30 709 14,005 
9 1,425 383 26 599 101 15,173 
8 1,349 - - ~ 16,077 
q 1,491 = ~ 16,095 
12 1,907 - - 578 - 15,572 
15 2,045 ~ - 248 - 12,786 
18 2,232 - 307 - 12,204 
17 2,339 ~ = ~ 13,702 
14 2,661 531 19 743 151 18,640 
13 2,698 465 17 771 188 19,948 
15 3,444 642 18 932 242 21,805 
16 3,855 752 19 882 202 23,820 
17 4,617 803 17 830 182 6,482 
17 5,485 1,007 18 870 193 830 
18 6,812 1,255 18 7 160 36,025 
19 7,168 519 21 1,132 326 37,441 
17 7,130 1,515 21 171 39,676 
21 1,654 19 945 162 39,557 
24 9,917 1,990 20 1,094 160 39,948 
20 7,69: 1,855 24 1,159 193 38,103 
20 4,815 1,075 22 925 153 23,264 
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APPENDIX B 


THE FIRST CIRCULAR LETTER OF THE ADMINISTRATIVE 
COMMITTEE OF THE PROBATE COURTS. 
On the recommendation of the Judicial Council in its Sixth Report 
(pp. 12-13) St. 1931, c. 404, provided that 
Section 1. Chapter two hundred and fifteen of the G. L. 215, new 
General Laws is hereby amended by inserting after {°30°° “* 
section thirty the following new section: — Section 30A. Administrative 
There shall be an administrative committee of the ee 
probate courts, hereinafter called the committee, which fourts, estab- 
shall consist of three judges thereof, assigned to service 
thereon by the chief justice of the supreme judicial 
court for such period of time as he may deem advisable. 
The committee shall be authorized to visit any probate Powers 
court, as a committee or by sub-committee, to recom- “4 
mend uniform practice and procedure, and shall have 
general advisory powers in relation to such courts. To 
promote co-ordination in the work of such courts, the 
committee may from time to time call conferences of 
any or all of the judges thereof or of other officials con- 
nected therewith, and the traveling expenses of such 
judges or officials for attending such conferences, and 
also the necessary expenses of the members of the com- 
mittee incurred in the performance of their duties as 
aforesaid, shall, subject to the approval of the governor 
and council, be paid from the state treasury. 
Section 2. This act shall take effect upon its passage. 
Approved June 9, 1931. 


Chief Justice Rugg assigned Judge Prest of Suffolk, Judge Chamber- 
lain of Worcester and Judge Dow of Essex to serve on the committee. 
Adopting the practice of the Administrative Committee of the District 
Courts, in March, 1931, the Committee sent the following circular letter 
to the Probate Judges of the various counties. 


COMMONWEALTH OF MASSACHUSETTS. 


ADMINISTRATIVE COMMITTEE OF THE PROBATE CouURTS. 
To the Judges of the Probate Courts: 


Immediately upon the organization of the Administrative Com- 
mittee there was referred to it by the Judicial Council certain matters 
relating to probate practice which had been brought before the Judicial 
Council for consideration. 

It seemed advisable to this Committee, before attempting to form 

any conclusions, to obtain the opinions of all of the judges of probate 
upon the questions so presented and to that end a circular letter was 
sent to each of the judges asking him to give to the Committee his 
opinion upon these matters. 
_ There was an almost complete response to the circular; nearly every 
judge expressing quite fully his views in regard to the questions pre- 
“ome There was a difference of opinion, however, in regard to each 
subject. 


After giving consideration to each of the questions so brought before 














98 JUDICIAL COUNCIL. P.D. 144. 


it, with the assistance of the opinions received from the other judges, the 
committee has reached the following conclusions: 

1. Should a judge refuse to receive suggestions as to persons to be 
appointed guardians ad litem? 

The committee understands that there is dissatisfaction among 
members of the bar because some judges have so refused. 

In the opinion of the committee the appointment of a suitable guardian 
ad litem is a judicial act and should not be made merely upon the sug- 
gestion or recommendation of a party or his attorney. Such an appoint- 
ment rests in the sound discretion of the court, and it should be optional 
with the court to receive or to decline to receive suggestions. 

2. Should a judge appoint another judge of probate as guardian ad 
litem? 

There is criticism from members of the bar, particularly in the eastern 
part of the state, of what is said to be a growing practice of the appoint- 
ment by probate judges of each other as guardians ad litem. 

It is evident that a judge so appointed may find it necessary to appear 
in court as a contestant in the case or that disagreement may arise as to 
the compensation he should receive for his services. However well 
intentioned the judge may be, attorneys opposed to him in such a case may 
well feel embarrassment and doubt when they appear before him in his 
own court in seeking a decision in their favor, particularly if that decision 
involves the exercise of his discretion. 

The committee recommends that a judge of probate shall not be 
appointed to act as guardian ad litem unless circumstances of an excep- 
tional nature exist which make such an appointment preferable to the 
appointment of any other person. It is also the opinion of the committee 
that the court should not, of its own motion, appoint a judge to any 
fiduciary office. 

3. Should not Acts 1929, Chapter 361, Section 1, substituting a signed 
statement subject to the penalties of perjury be extended to probate 
papers which are required to be under oath? 

A large majority of the judges are not in favor of extending the pro- 
vision of the income tax law to probate papers and in the opinion of the 
Administrative Committee no change is desirable. 

4. The use of short forms of probate bonds. 

The attitude of the judges towards the adoption of the short form 
of bond differs widely. Somewhat over a majority do not approve its 
use. Some favor it and about an equal number are indifferent and willing 
to do whatever is agreed upon. The use of the short form is permitted 
by statute, and no apparent difficulty or inconvenience can arise from 
the use of either form. A majority of the committee see no important 
advantage to be gained by adopting it. However, if the judges finally 
decide to do so, the committee are agreed in believing that only one 
form should be used and that the statutes providing for the old forms 
should be repealed. 

5. Should changes be made in the form of probate citations and the 
practice in regard to them? 

There is an almost unanimous expression of opinion from the judges 
that changes should be made in order that persons cited may better 
understand what they are expected to do; that expense of publication 
may be lessened and that the great variety of citations now used may 
be standardized. 

A committee of the Registers’ Association has been studying this 
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subject and sometime ago submitted a report to some of the judges but 
no progress has been made since. The same committee, after a confer- 
ence with the Administrative Committee, have undertaken to continue 
the work and to report to the Administrative Committee such changes 
in the present forms as they think should be made. 

When the work is finished the results will be submitted to all of the 
judges for their approval.* 

Some confusion has arisen because of the different methods of conduct- 
ing hearings upon motions for framing issues for a jury. In some courts 
statements of counsel only are heard; in others the court will hear both 
counsel and witnesses; and in others nearly as full a hearing is had as 
if the court were to determine the case upon the merits. 

As a result attorneys appearing in counties with which they are not 
familiar are uncertain as to how they should prepare their cases. 

It is desirable that the practice be made uniform. 

The committee knows no better way of accomplishing this than by 
adhering closely to the method described by the Supreme Court in 
Fuller v. Sylvia, 240 Mass. 49. 

“The practice has been for the single justice to satisfy his own mind 
that there is a genuine and doubtful question of fact to be decided. 
That has been done usually by conference with counsel and upon state- 
ment by them of the nature of their evidence in such detail as may be 
thought necessary or by brief examination of witnesses. Counsel have 
been cross-examined about these facts and in cases of doubt witnesses 
have been required.” 

We recommend that in hearing these motions the court should first 
hear the statements of counsel as to the evidence they expect to produce, 
and that only when the court is in doubt shall witnesses be called and 
that, when called, the examination of them be brief. We also recom- 
mend that in disposing of such motions the court shall not make findings 
of fact. 

It has been suggested to the committee that the notice of appointment 
required to be given by executors and administrators is of little value 
and that this requirement be abolished. 

The committee is in full accord with this suggestion and has prepared 
a bill to be presented to the legislature, a copy of which is enclosed for 
your examination, and you are requested to give the committee the bene- 
fit of any suggestions that may occur to you in regard toit. [See note.] 

The committee acknowledges the receipt of a number of suggestions 
from the judges upon other matters which will be given consideration. 


WixtuiaM M. PRrest. 
FREDERICK H. CHAMBERLAIN. 
Harry R. Dow. 


Norte. 


The draft of the bill was submitted to the Judicial Council. It was 
recommended by the Council in its 8th Report (p. 51) and adopted by 
the legislature by St. 1933 ec. 221. 





* Proposed changes in the forms of citations were recently approved at a meeting of all 
the Probate judges in November, 1933, and will shortly be submitted to the Supreme Judicial 
Court for its approval. 
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THE SECOND CrrcULAR LETTER 
In the fall of 1932, Judge Prest resigned from the Committee and 
Judge Dolan was appointed to succeed him. In October, 1933, the 
second circular letter was issued as follows: 


COMMONWEALTH OF MASSACHUSETTS 


Administrative Committee of the Probate Courts. 





October 16, 1933. 
To THE JUDGES OF THE PROBATE CouRTS: 

The Administrative Committee has held several meetings since its 
last communication to the judges of probate. It has considered the 
matter of new forms of citation with a view to making them more easily 
understood by the public, less expensive to publish and also to making 
it clear that those cited are not required to appear unless they wish to 
be heard. The Committee has also considered the matter of revision of 
the rules of the Probate Court in an effort to make them identical, or 
as nearly so as possible, with those of the Superior Court in all subject 
matters where proper. The proposed forms of notice and proposed new 
rules have already been submitted to you for consideration and will be 
fully considered, and, we hope, definitely passed upon by all the judges 
at the meeting of which notice is given herein. 

The Committee wishes to acknowledge its appreciation of the admir- 
able and valuable service rendered it in the matter of the forms and rules 
by a committee composed of Register Loring P. Jordan of Middlesex, 
Register Leon A. Felton of Worcester, and Assistant Register John R. 
Nichols of Suffolk. 

The Committee caused five bills to be presented to the legislature in 
January, as follows: 

1. Senate 146. This bill provided for an amendment to the divorce 
laws so that costs and expenses could be allowed not only in decree on 
original libel as formerly but also in decrees on all subsidiary proceed- 
ings. This bill was passed by the legislature and approved by the 
Governor June 23, 1933, and is now c. 288 of the statutes of 1933. 

2. Senate 147. This bill provided for similar powers in separate 
support proceedings as those provided in Senate 146 in divorce proceed- 
ings. These bills were caused to be introduced to take care of the situa- 
tion disclosed in Wallace v. Wallace, 273 Mass. 62, and Densten v. 
Densten, A. 8. 1932, p. 1249. Senate 147 was passed by the legislature 
and approved by the Governor July 22, 1933, and is now c. 360 of the 
statutes of 1933. 

3. House 636. This bill sought to amend G. L. ec. 230, section 5, 
by providing that an heir as well as a legatee or creditor could bring 
proceedings to enforce a claim in favor of the estate if the executor or 
administrator was unable or refused to do so. The amendment would 
correct an obvious defect. It would seem clear that an heir in an in- 
testate estate should have as much right as a creditor or as a legatee ina 
testate estate to bring such proceedings. The bill was given leave to 
withdraw. 

4. Senate 637 extends the equity jurisdiction of the probate court, 
giving to it power to enforce foreign judgments for support of a wife 
or of a wife and minor children on petition of the wife against a husband 
who is a resident or inhabitant of this commonwealth. This recommen- 
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dation was made by the Committee in view of the decision in Weidman 
v. Weidman, 274 Mass. 118, in which it was held that no court in this 
commonwealth could enforce such a judgment either at law or in equity. 
While Dadmun v. Dadmun, 279 Mass. 217, is contra in its results, the 
question of jurisdiction was not raised in that case, and in Giles v. 
Giles, 279 Mass. 284, the principles of the Weidman case were reaffirmed. 
The Committee was of opinion that there should be jurisdiction to en- 
force such judgments in some court in Massachusetts and that the ap- 
propriate tribunal was the Probate Court. This bill was passed and is 
now ¢c. 237 of the statutes of 1933. 

5. Senate 281. This bill sought to amend the law relative to widows’ 
allowances by giving the court power to authorize a mortgage of real 
estate for payment of widow’s allowance. Provision was made in G. L. 
ec. 196, se. 2, for sale for such purpose but not for mortgage. This bill 
was passed and is now c. 36 of the statutes of 1933. 

The Committee has recommended to the Judicial Council the con- 
sideration of whether legislation should be proposed to provide that in 
eases of accounts of fiduciaries presented to the Supreme Judicial, the 
Superior or Probate Court for adjudication, if said accounts are referred 
to an auditor, said courts shall have discretion to order the compensation 
and expenses of the auditor to be paid out of the estate or property which 
is the subject matter of the controversy. This recommendation was 
made as a result of cases called to the attention of the Committee, where 
after a long period of years accounts of trustees involving large estates 
were presented and referred to auditors and a large expense put upon 
the county. 

The Committee has received communications from members of the 
bar relative to varying practices in the probate courts, and also as to 
other matters. Certain of the suggestions and the action of the Com- 
mittee with relation thereto are as follows: 

1. Persons entitled to notice of probate of wills. The suggestion is 
made that in some counties the petitioner is required to give notice to 
legatees and devisees who are not heirs, as well as to the heirs; while in 
other counties, notice to the heirs alone is required. Legatees and 
devisees are entitled to be heard on the suitability of the executor; in 
certain cases they may be permitted to intervene to sustain the will; 
they may even contest if given less than in a previous will. Unless they 
have notice, they may lose valuable rights. The committee recommends 
that the practice of notifying legatees and devisees as well as the heirs 
be made uniform. To this end the Committee recommends that the 
new orders of notice on petitions for probate shortly to be passed upon 
by all the judges, shall have printed thereon an instruction that notices 
should be mailed or delivered to the heirs and to legatees and devisees. 

2. Resignation of fiduciary. It is objected that the practice is various 
relative to requirements for acceptance of resignations of fiduciaries; 
that one county will not issue a citation upon the appointment of a 
succeeding trustee until the resignation of the prior trustee has actually 
been accepted; and that another county requires an account of the 
resigning trustee to be first filed up to the date of resignation. The 
Committee is of opinion that a correct uniform practice would be to 
issue citation upon the petition of the trustee who seeks to succeed prior 
to the acceptance of the resignation, and to accept the resignation and 
appoint the successor trustee simultaneously. The Committee is also 
of opinion that the account of the resigning trustee should not be re- 
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quired to be filed and passed upon until his successor is appointed. 
These practices would prevent an hiatus in the first case which would be 
created by accepting a resignation prior to the time of appointment of 
the successor; and in the second instance would obviate the necessity 
of two accounts. While there has been at times a sort of legal fiction 
that a fiduciary s resignation will not be accepted until his accounts 
are allowed, it is obvious that he cannot render a final account until 
there is a successor to whom he may account and turn over the estate. 
Moreover, it is the duty of the successor trustee to see that a proper 
accounting is made and to be active in collecting all that is due and in 
proper form. See State Street Trust Company v. Walker, 259 Mass. 
578. Unless the successor is in office when the accounting is had, he is 
not in a position to be heard thereon. 

3. Forms. Objection is made that there are slight differences in the 
probate forms used by the several counties. The Committee recom- 
mends that the forms approved by the probate judges and the Supreme 
Judicial Court be printed in all counties in the form in which they were 
approved; that if new legislation requires changes, the changes be made 
only upon approval of a majority of the judges of probate, and that in 
all instances the numbers on the forms be those appearing on the forms 
at the time of their approval by the Supreme Judicial Court. 

4. Motions to dissolve temporary injunctions or restraining orders. 
We have received through the Judicial Council the communication of a 
member of the bar to the effect that in one instance he was unable to have 
a motion to dissolve a temporary restraining order heard for twenty-six 
days, and suggesting that as provided by section 9 of chapter 214 for 
the Superior Court a short order of notice issue on such temporary in- 
junctions or restraining orders. An investigation discloses that numer- 
ous counsel appeared in the particular case referred to, and that the 
delay was due to inability to get them all present for some time due to 
other engagements. The Committee, however, recommends that the 
proposed rules, which include a rule as to such orders, include a pro- 
vision that motions to dissolve such injunctions or orders be heard as 
expeditiously as justice may require. 

5. Objection has been made that certain counties will not appoint 
guardians ad litem for minors and others on accountings until return of 
service has been made on the citation. The Committee calls to the 
attention of the judges that under our rules guardians ad litem may be 
appointed for minors with or without notice, but that guardian ad litem 
for an insane person or one under conservatorship may not be appointed 
until the insane person or person under conservatorship has been served 
with process. 

A meeting of all the judges of probate will be held at the Suffolk Pro- 
bate Court in Boston on Saturday, the 28th day of October, 1933, at 
10.30 o’clock for the consideration of the proposed new rules and forms 
of notice and of such other subject matters as the judges may wish to 
discuss. 

FREDERICK H. CHAMBERLAIN. 
ArtHuR W. DOoLan. 
Harry R. Dow. 


NOTE. 


Since this letter was circulated new rules for the Probate Courts, following a 
far as applicable the rules of the Superior Court, have been approved by all the 
judges and will soon be presented to the Supreme Judicial Court for its approval. 
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Extracts from the ‘‘Bar Bulletin.”’ 


The following extracts from discussions by the editor of the BAR 
BULLETIN, No. 80, issued by the Boston Bar Association, have attracted 
a good deal of attention and are reprinted here so that the bench and bar 
throughout the state may think them over. 


‘*The Tragic Farce of the Gustin Trial.”’ 
(From The Bar Bulletin) 


The acquittal, a few days ago by a Suffolk County jury, of two men, 
reputedly gangsters, of a charge of murderous assault upon a police 
officer, has so stirred public indignation, as evidenced by editorial com- 
ments and by letters from citizens appearing in the press, that the legis- 
lature, the bench, and the bar cannot afford to ignore the danger signals. 

The principal witness for the Commonwealth was not there. The 
fact that his body had been found, shot through the head, under the 
water in an abandoned quarry was kept from the jury, in accordance with 
well-established legal principles. What a happy event for our gangster 
friends. Though “Red” Curran had been done away with, who can 
think that his ghost was not present in the jury room, saying to the 
jurors ‘‘What was done to me may be done to others. Beware!” 


Is it fair to place the whole blame for what one layman terms “the 
tragic farce of the Gustin trial’ upon the jury serving, as another lay- 
man writes, under an “‘antiquated legal procedure where untrained and 
highly emotional men are made the final judge of the guilt or innocence of 
prisoners of the law’”’? 

The public is beginning to understand that in the administration of 
criminal law, bench and bar have long been more interested in following 
exactly the rules invented for the tourney than concerned with the re- 
sults. Public dissatisfaction with the rules of the game of criminal trial 
is shown by the recent lynchings in such states as California. If the 
courts are not taken seriously, the fault cannot always be that of the jury. 

The Gustin case serves to bring out in sharp relief a situation which 
obtains, in part at least, in every criminal trial. The rules followed, partly 
legislative, partly of judicial tradition, seem to be drawn for the express 
purpose of making convictions as difficult as possible. Having succeeded 








104 


to a superlative degree in that task, we can find no better way to express 
our wrath at our own success than by dismissing from further service as 
jurors the bewildered and intimidated men who have failed to surmount 
the hurdles placed in their way to impede conviction. Thus does the 
legal fraternity, on both sides of the bar, wash its hands in public, com- 
forting itself by the thought that this gesture absolves it from responsibil- 
ity if the jury frees Barabbas. 

In the Gustin case, the defendants chose not to testify. Such is their 
constitutional right. An additional, extra-constitutional privilege is be- 
stowed upon a defendant who stands mute, by General Laws, Chapter 
233, Section 20, Third, which provides that failure of a defendant in a 
criminal case to testify ‘shall not create any presumption against him.” 
Not only must the district attorney refrain from referring to the de- 
fendant’s silence, but the court, upon request, must, we understand, 
charge the jury that the fact that the defendant has not testified cannot 
be used against him. An innocent man has every reason to tell his story 
to the jury. A guilty man has every reason to keep silent. So the law 
throws its mantle of protection over the shoulders of the guilty in order 
that, in the very exceptional case, the innocent man, who for one reason 
or another, declines to tell the jury what he knows better than any one 
else, may keep quiet. The rule is contrary to common sense—and, being 
so, adds to that sense of unreality, of remoteness from the common and 
known affairs of life, with which we have succeeded in surrounding the 
court trial. 

It is difficult to see any really valid reason for continuing a law which 
places a premium upon the silence of the one man who can, if he would, 
best tell the facts. If he is innocent, a full disclosure can only be helpful. 
It is refreshing to note that such enlightened states as Connecticut and 
New Jersey have altered a bad practice, and now permit the prosecution 
to comment upon a defendant’s failure to testify. 


Another obstacle to the successful working of the jury system is 
found, in our opinion, in General Laws, Chapter 231, Section 81, pro- 
viding that ‘‘courts shall not charge juries with respect to matters of 
fact,”. . . . In making the foregoing statement, the editor, aware of the 
divided opinion of the bar, desires to make it clear that he is presenting 
his own views only. A brief reference to the history of section 81 is illumi- 
nating. Up to 1860, the courts of Massachusetts exercised their full 
common law powers in charging juries. The legislative committee ap- 
pointed to revise the report of the commissioners of 1858 on the consoli- 
dation of the statutes, having been given the unusual power ‘‘to propose 
such amendments and alterations in existing laws, as such committee 
may deem expedient,” reported to the Special Session of 1859 more than 
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two thousand amendments, including the new short section which is now 
under discussion. There does not appear to have been any general dis- 
cussion of the new section, revolutionary though it was, and it was 
adopted along with the consolidated mass of law in the General Statutes. 
(For a fuller account see I Mass. Law Quarterly, page 75.) There is 
reason to believe that the act prohibiting judges from charging upon the 
facts was due to Benjamin F. Butler, one of the committee on revision, 
because of his dislike for a particular judge. See on this point XI Mass. 
Law Quarterly, page 57. However that may be, it is clear that the new 
rule passed the legislature without public attention. 


The break with the jury system as originated in England and as 
used for two centuries in Massachusetts up to 1860 is well brought out by 
the late James Bradley Thayer, who wrote, in his “ Preliminary Treatise 
on Evidence at the Common Law”’: 


“It is not too much to say of any period, in all English history, that 
it is impossible to conceive of trial by jury as existing there in a form which 
would withhold from the jury the assistance of the court in dealing with 
the facts. Trial by jury, in such a form as that, is not trial by jury in any 
historic sense of the words.” 


It is strange that the Supreme Judicial Court has never been called 
upon to adjudicate either the meaning or the constitutionality of a pro- 
vision which substituted a new and strange form of trial by jury for trial 
by jury in the historic sense. As is pointed out by the Editor of the 
Massachusetts Law Quarterly in Volume XVII, pp. 47-50, there appears 
to be nothing in the statute “to prevent a judge of the Superior Court 
from performing his constitutional function of talking freely to the jury 
about the facts ....”’ We do not understand that the court ever 
“charged” the jury about the facts, in the sense of instructing them. In 
the United States district courts, where the functions of the judge remain 
as of old, the judge merely ‘‘advises,”’ or, as it is called in England, 
“sums up,” the facts, making it clear that his references to the facts are 
not binding upon the jury. 


“*Trial by jury’ in the primary and usual sense of the term at the 
common law and in the American Constitution is not merely a trial by a 
jury of twelve men before an officer vested with authority to cause them 
to be summoned and empanelled. . . but it is a trial by a jury of twelve 
men, in the presence and under the superintendence of a judge empowered 
to instruct them on the law and ¢o advise them on the facts,... .” 


Patton v. U. S. 281 U.S. 276, 289, quoting Capital Traction Co. v. 
Hof, 174 U.S. 1, 13. 
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It is difficult to believe that the Common law functions of a judge, 
repeatedly recognized by the Supreme Court of the United States, as an 
essential part of constitutional jury trial do not exist in Massachusetts. 
It is a “cardinal” rule in statutory construction that Section 81 be con- 
strued, if reasonably possible, in such a way as to avoid unconstitutional 
legislative interference with a constitutional judicial function. 


There is also gravereason for doubt about the constitutionality of 
the act which, in effect, abolished jury trial as it was known to John 
Adams and his contemporaries, who drafted the Constitution. Let us 
carry the matter one step further, and assume the existence of an act 
prohibiting judges from delivering any charge at all to jurors. What of 
the constitutionality of such a provision? 


We submit that the meaning and the constitutionality of General 
Laws, Chapter 231, Section 81, should be determined by the judicial de- 
partment. If present interpretation of that act is correct, if the act itself 
is valid, it should be so declared; if invalid, the Superior Court is refrain- 
ing from the full performance of its constitutional functions. The situa- 
tion is not a healthy one. 


The judicial department, it is submitted, cannot waive a constitu- 
tional provision. Neither silent acquiescence nor long-continued usage 
can alter fundamental law. For years, it was assumed by the legislature, 
(and presumably by the bar also), that it had the exclusive right to regu- 
late admission to the bar. However, when the opinion of the Justices 
was finally requested, the answer came back “ No statute can control the 
judicial department in the performance of its duty to decide who shall 
enjoy the privilege of practising law.” 


The Supreme Court of Illinois decided within the last two years that 
a statute, more than a century old, making the jury in a criminal case 
judges of both law and fact was unconstitutional. 


Thus in these two instances courts of last resort, when brought face 
to face with a question of constitutional law, politely but firmly repelled 
long-continued legislative usurpation. We have yet to learn that either 
court lost anything in public esteem by so doing. 


A justice of the Superior Court who would take it upon himself to 
raise in a proper manner the question as to the meaning and validity of 
Section 81 so as to obtain an authoritative ruling would in the opinion 
of the BULLETIN do much to restore the prestige of the judicial depart- 
ment. 
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Moving Forward. 


(From The Bar Bulletin) 


Some of our readers will recall that genial and witty philosopher Mr. 
Dooley, whose shrewd comments upon men and affairs added to the joy 
of living around the turn of the century. One of the puzzling questions 
arising out of the war to free Cuba was, it will be recalled, the status of 
Porto Rico with respect to the nation. In the Insular cases, 182 U. S., 
the Supreme Court decided that, with the ratification of the peace treaty 
with Spain, Porto Rico ceased to be a “foreign country” within the mean- 
ing of the tariff laws, which brought forth the remark from Mr. Dooley that 
whether or not the Constitution followed the flag, the Supreme Court 
followed ‘‘th’ iliction returns.” 


If we take ‘‘th’ iliction returns” to mean new standards of wisdom 
and justice, Mr. Dooley’s statement has been proved true over and over 
again. It is undoubtedly due to the ability of that august tribunal to 
embody modern thought in its decisions, even at the cost of over-ruling 
prior decisions, that it has retained its pre-eminent position in our national 
life. A late and striking illustration of its willingness to move forward 
is found in Funk v. United States, decided December 11, 1933. In the 
trial of a criminal case, the district court refused to permit the wife of the 
defendant to testify. It had the best of reasons for so ruling, including 
at least two ancient flat-footed decisions of the Supreme Court itself. 


When it came to consider the Funk case, the Supreme Court de- 
cided that the wife should have been allowed to testify, specifically and 
plainly referring to and over-ruling its former decisions to the contrary. 
Mr. Justice Sutherland speaking for the Court said, “It may be said that 
the court should continue to enforce the old rule however contrary to 
modern experience and thought and however opposed in principle to the 
general current of legislation and judicial opinion it may have become, 
leaving Congress the responsibility of changing it, . . . but if Congress 
fails to act. . . and the court be called upon to decide the question, is it 
not the duty of the court, if it possesses the power, to decide it in accord- 
ance with present day standards of wisdom and justice rather than in 
accordance with some outworn and antiquated rule of the past?”’. 


Further, adds the learned Justice, to say that the court is forever 
bound to perpetuate common law rules which ‘“‘by every reasonable test 
are found to be neither wise nor just” is to deny to the common law the 
“flexibility and capacity for growth and adaptation” which has ever 
been considered ‘‘the peculiar boast and excellence” of the system. 
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The Petition and Resolve Relative to the Movement 
to Revive the Defeated Child Labor Amendment. 


To the Honorable Senate and House of Representatives of the Commonwealth 
of Massachusetts in General Court assembled. 


The undersigned, citizens of Massachusetts, respectfully petition for 
the passage of the accompanying resolve, declaring that an amendment 
to the Constitution of the United States relative to the labor of persons 
under eighteen years of age, proposed and submitted to the legislatures 
of the several states by the sixty-eighth Congress in the year nineteen 
hundred and twenty-four, is not now pending before or capable of being 
ratified by the Legislature of the Commonwealth of Massachusetts. 


HERBERT PARKER, Lancaster, Mass. 

BENTLEY W. WARREN, South St., Williamstown 

FRANK W. GRINNELL, 60 State St., Boston 

Geo. R. Nutter, 8 West Cedar St., Boston 

HoMER ALBERS, 55 Irving St., Brookline 

WILLIAM FLAHERTY, 34 Melville Avenue, Boston 
RosBert G. Dopce, 2 Raleigh St., Boston 

Wm. H. Coo.ipce, Blynman Farm, Manchester 

A. LAWRENCE LOWELL, 171 Marlborough Street, Boston 
ALEXANDER LINCOLN, 59 Codman Road, Brookline 


Resolve Declaring that a Proposed Amendment to the Constitu- 
tion of the United States Relative to the Labor of Persons 
under Eighteen Years of Age is no Longer Pending before 
the Legislature of Massachusetts. 


Whereas, the sixty-eighth Congress, by both houses, passed the 
following joint resolution, to wit: 


Joint RESOLUTION PROPOSING AN AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES: 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two thirds of the 
House concurring therein), That the following article is proposed 
as an amendment to the Constitution of the United States, which, 
when ratified by the legislatures of three-fourths of the several States, 
shall be valid to all intents and purposes as a part of the Constitu- 
tion: 

ARTICLE—. 

Section 1. The Congress shall have power to limit, regulate 

and prohibit the labor of persons under eighteen years of age. 


Section 2. The power of the several States is unimpaired by this 
article except that the operation of State laws shall be suspended to 
the extent necessary to give effect to legislation enacted by the 
Congress. 
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Whereas, by chapter five hundred and nine of the acts of nineteen 
hundred and twenty-four it was enacted that there should be submitted 
to all the voters of the Commonwealth at the following state election the 
question whether it was desirable that said proposed amendment should 
be ratified by the General Court; and 

Whereas, at the state election on November 4, 1924, the voters of the 
Commonwealth, by a vote of 697,563 against to 241,461 in favor of ratifi- 
cation of said proposed amendment, expressed their opinion to be that 
said proposed amendment should not be so ratified; and 

Whereas, on February 16, 1925, the Senate, by a roll call vote of 33 
to 1, and on February 19, 1925, the House of Representatives, by a roll 
call vote of 204 to 9, voted to reject said proposed amendment, and said 
votes have been certified to the Secretary of State for the United States; 
and 

Whereas, prior to the year nineteen hundred and thirty-three said 
proposed amendment had been rejected by both houses of the legislatures 
of twenty-six states and by one house of the legislatures of nine other 
states. 


Resolved, that said proposed amendment is not now pending before 
or capable of being ratified by the Legislature of Massachusetts, because 
said Legislature, by both houses, has heretofore acted on the proposal by 
voting to reject it, because the proposal has been rejected by the legisla- 
tures of a large majority of the states, and because more than a reasonable 
time has elapsed since the amendment was proposed by the Congress. 

Resolved, that certified copies of the foregoing preamble and resolu- 
tion be forwarded by the Governor to the secretaries of state for other 
states which have not heretofore ratified said proposed amendment. 





Abuse of the Law as to Attachment of Motor Vehicles 
and the Placing of Keepers in Small Stores— 
Suggested Remedies. 


At the last session of the legislature, Senator John D. Mackay, of 
Quincy, introduced two bills to check the evils resulting, particularly in 
these days of depression, from the attachment of motor vehicles on small 
bills and the piling up of costs against men who need their cars in their 
business in order to support their families, and the interference and dis- 
asterous effect on the business of small stores by the use of keepers. 

The law relating to these subjects allows such freedom of attach- 
ment that especially under present conditions they present a serious social 
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problem. The Judicial Council, in its eighth report and again in its ninth 
report, reprinted in this issue, has recommended a change in the law of 
attachment of wages for the reason that the law on that subject presents 
perhaps the most serious aspect of the social problem referred to. The 
Judicial Council regards the present law as a “‘social menace.”’ 

Under these circumstances, we understand that the two bills pre- 
sented by Senator Mackay probably will be introduced again this year. 
Accordingly, we call them to the attention of the bar and of the public for 
consideration. The bill relative to the attachment of motor vehicles 
(Senate 140 of 1933) proposed to amend Ch. 223 of the G.L. by inserting 
a new section as follows: 


“Section 44 A. Motor vehicles registered under the laws of the 
commonwealth shall not be attached on mesne process in a civil action 
unless the written consent of a judge or justice of the court in which 
such action is commenced to such attachment is endorsed on the 
writ. Such consent shall be signed by such judge or justice.” 


The bill relative to ‘‘keepers’’ (Senate 141 of 1933) proposed to 
amend G.L. Ch. 261, Sec. 4 so that the first sentence will read as follows: 


“Section 4. If, in a personal action, except an action begun by 
the trustee process or an action of replevin, in which an attachment 
of personal property was made on mesne process, the plaintiff does 
not recover judgment for more than fifty dollars as damages, he shall 
recover no costs except the entry fee and the fee for serving the writ 
upon the defendant or defendants.” 


This change would throw the cost of putting in a keeper on to the 
plaintiff who uses so drastic a proceeding for the collection of small bills. 


From information which we have received, we believe that conditions 
warrant the serious consideration of these proposals. We understand that 
these two bills were supported at the last session by the attorney general 
and passed the Senate, but were defeated in the House. ewe 


British Justice. 
(From the Rochester Times Union.) 
Just as we were thoroughly convinced in the matter of speed in the 
administration of British justice, along came the news that after 450 


years one Richard III was found guilty of murdering the princes in 
London Tower. 











to 


dy 
nt 
eS 
all 
rit 


he 


yns 
iat 
ral 


the 
150 











111 


MEMORANDUM AS TO THE RECENT MINNESOTA CASE 
AS TO FORECLOSURE OF MORTGAGES. 


(The following memorandum was received from a member of the 
Association while this issue was in the press.) 
January 12, 1934. 
MEMORANDUM. 

Much interest has been aroused over the recent decision of the 
Supreme Court of the United States in the case of Home Building and 
Loan Association v. Blaisdell, and from the statements in the daily press 
there has been some apprehension that the contract clause in the Con- 
stitution is imperiled. But an investigation of the opinions, both 
majority and minority, does not bear out such apprehension. 

The case dealt with a statute of Minnesota, which authorized the 
courts of the state to extend, at the petition of the mortgagor, the time 
for redemption for mortgage foreclosures not later than the first of 
May, 1935, but required the mortgagor, as a condition to such relief, 
in the discretion of the courts to pay to the mortgagee the whole or a 
part of the income or rental value of the property. This was on the 
ground that an emergency existed which furnished a proper occasion 
for the exercise of the reserved power of the state to preserve the vital 
interests of the community. 

In other words, there was here, as there has been in other cases, 
a necessity to reconcile the contract clause of the Constitution and the 
police power which was reserved to the state. The majority in the 
opinion given by the Chief Justice felt that in view of the limited period 
of time to which the statute applied and the arrangements made for the 
payment of at least the rental value of the property the reconciliation 
could be made between the contract clause and the police power and so 
deemed the statute to be constitutional. The majority opinion emphasized 
the payment of the rental value during this period and relied in con- 
siderable measure upon the decisions of the housing cases, in which the 
statutes of New York had delayed the exercise of possessory remedies 
for the recovery of real estate and permitted tenants to occupy property 
if reasonable rent were paid, owing to the public emergency which had 
arisen. 

The minority believed in a stricter construction of the contract 
clause and felt that the housing decisions were not of such importance as 
the majority had indicated. 

There seems to be no particular occasion for alarmist views with 
regard to the Constitution in this decision, for it is merely an effort to 
reconcile the contract clause and the police power reserved to the state 
and in view of the limited time of its operation and the arrangements 
made for payment of the rental value so that during the period of exten- 
sion of redemption rights the estate could be carried, there would seem to 
be no great harm done. At all events it is doubtful if it indicates the 
attitude, either for or against, which the Supreme Court may take in 
other situations dealing with recovery from the present depression. 








112 


THE PETITION FOR THE REPEAL OF G. L. 
CHAPTER 221 § 49. 


At the last meeting of the Executive Committee, it was voted that 

a bill be introduced on behalf of the association to repeal Section 49 of 
Chapter 221 of the General Laws, which provides that 

“Any person of good moral character, unless he has been re- 

moved from practice as an attorney ... may manage, prosecute or 

defend a suit if he is specially authorized by the party for whom 

he appears by writing or by personal nomination in open court.” 


Accordingly a petition has been filed by the Secretary accompanied 
by the following: 


NOTE. 

The repeal of Section 49 will not affect the right of parties to a suit 
under Section 48 to appear with the permission of the court by an 
attorney in fact specially authorized. The objection to Section 49 is 
that this section, as a matter of common knowledge, is relied on by per- 
sons in different parts of the commonwealth who are not members of 
the bar as a basis for conducting the practice of law as a regular part 
of their business without being admitted to the bar. This practice is not 
in the interest of the public. 

F. W. G. 


DISTRICT ATTORNEYS AND POLITICS— 
SENATOR LANGONE’S BILL. 


The following item appeared in the Springfield Union of November 
7, 1933: 


Boston, Nov. 6—Senator Joseph A. Langone of Boston 
today filed a bill with the clerk of the Senate providing that “no 
person who is holding office as an attorney-general, assistant 
attorney-general, district attorney or assistant district attorney 
shall be eligible to become a candidate for any other elective 
office during the term for which he has been elected or appointed” 


unless he resigns his position. 

In filing the bill, Senator Langone made this statement: 

“It is obviously against the interest of the public to permit 
a man who is an attorney-general or a district attorney to become 
a candidate for another elective office. The nature of their dut- 
ies is such as to require their full time; and campaigning for 
another office gives them the opportunity to use the power of 
their present office to whip people into line under the threat of 
unpleasant treatment if they fail to obey.” 
From the legislative “Bulletin” the bill appears to be numbered 
Senate 12 before the Committee on Election Laws. While the proposal, 
so far as it relates to the office of Attorney-General does not seem to 
us of pressing importance since the office is not so directly connected in 
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practice with the administration of the criminal law as it was formerly, 
there is a great deal to be said in favor of the bill as applied to district 
attorneys and their assistants. Indeed, an experienced member of the 
bar recently suggested that the proposed ineligibility might well be 
extended for two years after the expiration of service. A district 
attorney is chosen to be the most important officer in his district in the 
difficult duty of administering the criminal law. Public confidence in 
such administration is shaken by charges of “politics”. We are not dis- 
cussing or criticizing individuals—it makes no difference who holds the 
office if he becomes a candidate for some other elective office while con- 
nected with the administration of justice and enters the familar atmos- 
phere of a campaign—we believe it to be inevitable that public confidence 
in the administration of justice is weakened. We do not believe that is a 
healthy condition of affairs. 
F. W. G. 


AN ANNIVERSARY IN THE HISTORY OF A FREE PRESS. 
(From the Commercial and Financial Chronicle of November 1, 1933.) 


The two hundredth celebration of an important landmark in the 
history of one of the most vital institutions of western civilization was 
celebrated last week at Mt. Vernon, New York. The first amendment to 
the Federal Constitution declares among other things that Congress 
shall make no law abridging the freedom of the press. On the whole 
this prohibition has been pretty well observed. The newspapers them- 
selves have had the strategic advantage of having the means and ma- 
chinery for keeping alive the powerful sentiment in favor of a free press. 

The first amendment limits the powers of Congress only. From 
time to time the states have incorporated into their own constitutions 
such parts of the bill of rights as they chose. Even with the national 
government ways have been found of evading the prohibition. Books 
disapproved by a censor may be held up at the custom house, if they 
come from abroad, or they may be excluded from the mails. We have 
not an altogether free press but have so near an approach to it that 
freedom of the press has not in our time nor for many generations been 
a really live issue. Probably the press here is as free as anywhere in 
the world, and assuredly it is much freer than in a number of civilized 
countries. 

The anniversary of last week celebrated the successful resistance 
of the villagers of Westchester in 1733 to the attempt of the royal gov- 
ernor to curb the judiciary, the bar and the press of his time. As the 
New York Times tells the story: 

“It was on this green on Oct. 28, 1733, that Lewis Morris was 
elected Assemblyman by defiant villagers after the British Governor, 
Cosby, had removed him as Chief Justice because he ruled in favor of 
Rip Van Dam in a suit brought by Cosby. On this green indignant citi- 
zens of Westchester camped all the night before election so that they 
would be on hand no matter what strange hour was chosen for the 
election. 
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“John Peter Zenger reported this election for The New York Weekly 
Gazette and when that paper refused to publish it because of the threats 
of the Governor, he established his own New York Weekly Journal and 
published the election story in that. 

“Zenger was haled before a court on charges of libel. The Governor 
disbarred two lawyers who would have appeared for Zenger, and Zen- 
ger’s defense that his article was true was answered with the old Eng- 
lish dictum that ‘the greater the truth the greater the libel.’ 

“Then Andrew Hamilton of Philadelphia, 80-year-old dean of the 
American bar and designer of the hall in which the Declaration of Inde- 
pendence was later to be signed, braved the wrath of the Bristish Gov- 
ernor and rose to Zenger’s defense. He convinced the jury and Zenger 
was freed. 

“The election of Morris on the village green has been called the first 
rumbling of the American Revolution and the freeing of Zenger estab- 
lished for the first time the principle of a free press.” 
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